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PART 1 



INTRODUCTION 

1 . Other Discussion Papers in this Review have acknowledged the 
importance of the international context. The United Kingdom has 
obligations under a number of international instruments which 
must be taken into account in any changes in legislation. And 
much can be learned from developments and experience in other 
countries. These factors have particular force in any 
consideration of intercountry adoption law and practice. 
Intercountry adoption gives rise to similar concerns throughout 
the world and nowhere can these concerns be viewed as exclusively 
national phenomena subject to resolution solely at a national 
level. The evident and pressing need for an international 
initiative led the Hague Conference on Private International Law 
to set up, in 1990, a Special Commission to develop an 
international convention on intercountry adoption. The general 
aims of the proposed convention are to establish safeguards to 
ensure that intercountry adoptions take place only where they are 
in the best interests of the child and to establish a system of 
co-operation among contracting states to ensure that these 
safeguards are respected. 

2. The Special Commission includes representatives of more than 
50 countries and more than 20 international and voluntary 
organisations. Both countries from which children are adopted 
by foreign adopters ('sending countries') and countries which 
receive children from overseas for adoption ('receiving 
countries' ) are represented on the Special Commission. A 
Tentative Draft Convention on International Co-operation and 
Protection of Children in Respect of Intercountry Adoption has 
been circulated for discussion at a meeting in February 1992. 
This is attached as an Annex to this Paper. There are plans for 
a diplomatic conference to follow in 1993, leading, it is hoped, 
to agreement on the final terms of the convention. 
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3. The government has supported these aims of the Hague 
Conference and the UK has taken part in the work of the Special 
Commission. If all goes well, it is hoped that an international 
convention will introduce a substantial measure of regulation 
into intercountry adoption, promote the more universal 
application of internationally accepted standards, and operate 
to diminish the abuses which have characterised much intercountry 
adoption practice. 

4. A convention can only succeed in its- aims if it commands a 
sufficiently broad measure of support to secure ratification by 
a large number of countries involved in intercountry adoption. 
It must therefore be sufficiently broad and flexible to 
accommodate differing national laws. At the same time, a 
convention is unlikely to be effective unless it includes a core 
of substantive rules on the most important issues. There is 
debate on the extent to which the convention should specify 
substantive rules on certain issues or leave them to be 
determined by the application of the national law of each 
contracting state. In any event, a convention would provide a 
framework of rules and principles, which, on ratification by the 
UK, would take on the status of binding obligations, in the same 
way as national legislation. National legislation in relation 
to adoption would operate within this framework and would 
therefore need to be compatible with it. ' 

5. It is perhaps fortunate that the review of adoption law is 
taking place at the same time as work on the convention, so that 
the likely direction of a convention can be taken into account. 
There can be no guarantee, however, in spite of the efforts, 
goodwill and hopes of all the countries engaged in the exercise, 
that a convention will finally emerge, or that it will be 
immediately effective or ratified by every country which is 
involved in intercountry adoption. Discussion must, therefore, 
also address the possibilities that intercountry adoption will 
continue without the benefit of an international convention; 
that some countries may not in any case be covered by the 
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convention; and that some adoptions may fall outside the scope 
of the convention. In addition, there are questions to be 
addressed relating to the provision of adoption services within 
the UK and the development of adoption practice. 

6. This discussion paper attempts, therefore, to: 

a. examine the need for legislative change in the light 
of recent experience of intercountry adoption in the UK; 

b. discuss the need for intercountry adoption services 
and how these might be provided; 

c. discuss some issues of principle and practice which 
give rise to particular concern, nationally and 
internationally . 

7. Previous discussion papers in this series are relevant to 
intercountry adoption. In particular. Discussion Paper No. 3, 
'The Adoption Process',^ discusses matters of practice, agency 
procedure and court process which apply equally to children 
involved in intercountry adoption. 

8. Discussion and suggestions take account of preliminary ideas 
and proposals which are emerging from the Special Commission on 
Intercountry Adoption. Attempts have also been made to refer to 
the experience and practice of other countries, where these are 
known. While no single approach is likely to suit the varied 
legislative and social frameworks of different countries, it 
clearly makes sense to draw on the experience and response of 
countries which, in some cases, have had a longer experience of 
intercountry adoption than the UK and on a larger scale, and 
which have well developed intercountry adoption services. 

9. Background Paper No. 3 in this series is issued in 



An equivalent paper will be issued in Scotland in Spring 
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association with this Discussion Paper. The Background Paper 
includes : 



- A Review of Research which is relevant to Intercountry 
Adoption, by Dr June Thoburn and Marilyn Charles; 

- Intercountry Adoption in the UK: a brief report; 

~ ROMANIA The adoption of Romanian children by 
foreigners: report of a group of experts on the 
implementation of the Convention on the Rights of the Child 
regarding intercountry adoption; Defence for Children 
International and International Social Service. 

- Preliminary Findings of a Joint Investigation on 
INDEPENDENT INTERCOUNTRY ADOPTIONS; . Defence for Children 
International, International Federation 'Terre des Hommes', 
International Social Service. 
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PART 2 



INTERCOUNTRY ADOPTION WORIiDWIDE 
Scale of intercountry adoption 

10. Intercountry adoption has been known since the post-war 
years, initially as a humanitarian movement in response to the 
needs of children displaced and suffering through war. More 
recently, intercountry adoption has tended to develop as a 
service for childless couples. A recent statistical survey^ 
shows that during the period 1980 to 1989 between 170,000 and 
180,000 children were involved in intercountry adoptions. 90 per 
cent of these children came from Korea, India, Colombia, Brazil, 
Sri Lanka, Chile, Philippines, Guatemala, Peru and El Salvador 
(in that order) and 85 per cent went to the USA, France, Sweden, 
the Netherlands, Italy and Switzerland (in that order). The 
increasing popularity of intercountry adoption has corresponded 
with a decline in domestic adoption, as the number of babies 
available for adoption has decreased. In some receiving 
countries, intercountry adoptions now form the great majority of 
all adoptions. 

11 . During 1990-91 , Romania became the international focal point 
of intercountry adoption. Adoptions of Romanian children by 
foreigners began in the spring of 1990, following worldwide 
publicity about the plight of children living in Romanian 
institutions. No figures are available of the number of Romanian 
children adopted by foreigners before 1 August 1990, when new 
adoption legislation came into force. A recent report^ estimates 



Unpublished research, 'The movement of children for 
international adoption - an epidemiologic perspective' , 
Kane, Saralee MSW, 1991. 

'Romania: the adoption of Romanian children by foreigners'. 
Defence for Children International and International Social 
Service, 1991, p.8 (included in Background Paper No. 3). 
Adoption of Romanian children by foreigners generally 
ceased from July 1991, pending re-organisation of services 
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that about 4,000 Romanian children were adopted by foreigners 
between 1 August 1990 and 28 February 1991. The report concludes 
that: '[with] a yearly estimate of between 18,000 and 22,000 
cases of intercountry adoptions the world over, it is easy to 
deduce that at this rate, the adoption of Romanian children would 
represent over a third of the total annual figure for 
intercountry adoptions'. 



Perceptions of intercountry adoption 

12. There are many different views of intercountry adoption, 
influenced by the differing perspectives of the many individuals 
and groups involved. Some people favour intercountry adoption 
as : 



a. a means of dovetailing the need of deprived children 
for a family with the wish of childless people for a 
family; 

b. a form of humanitarian aid; 

c. the only means of rescuing some children from 
abandonment and poverty. 

Most receiving countries report that public opinion, as reflected 
in the media, tends to be strongly supportive of intercountry 
adoption as a humanitarian measure and a solution to the pain of 
childlessness, and is generally in favour of less rather than 
more restriction. Supporters of this approach point to research 
which suggests that the majority of children settle well, with 
satisfaction to children and adopters. 

13. Others have reservations about intercountry adoption. These 
include: 



in Romania. 
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a. the tendency of intercountry adoption to operate as a 
service to provide adopters with children rather than as a 
service to provide children with families; 

b. a perception on the part of the sending countries that 
the poverty of families and children in their countries is 
being exploited to satisfy an ever-growing demand from 
childless couples in developed countries; 

c. fears that the promotion of intercountry adoption as 
a solution to poverty can inhibit the development of local 
welfare programmes to help children in their own countries; 

d. concerns about the incidence of corruption, abuse, and 
child-stealing and -trafficking; pressure on natural 
parents; and the difficulty of suppressing illicit 
activities ; 

e. concerns about the transracial/transcultural nature of 
intercountry adoption and the difficulties about identity 
which children may face in later years; 

f . concern that many intercountry adoptions are privately 
arranged, without the careful professional supervision, 
support and safeguards which are required by the domestic 
adoption laws of developed countries . 

Supporters of these views point to the evidence of corruption and 
child-trafficking in intercountry adoption, and to research 
findings which identify the risks and hazards associated with 
intercountry adoption. 

Research into outcomes of intercountry adoption 

14. A summary of the worldwide body of research into 
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intercountry adoption is included in Background Paper No. 3.^ 
Most studies are from the USA and Europe, particularly the 
Scandinavian countries and the Netherlands. 

15, Research shows that in many western countries, there has 
been a change in the nature of intercountry adoption from a 
humanitarian movement to a more individual enterprise, one that 
is particularly associated with the desire of involuntarily 
childless couples to find families in the face of a decline in 
the number of healthy babies available for adoption at home. A 
greater number of intercountry adopters are now childless and 
there has been 'a preference in recent years for infants ... 
[and] also a preference for lighter coloured children' This 
trend has corresponded with a change in the nature of 
intercountry adoption agencies from children's aid organisations 
to agencies for finding families for childless couples.® 

16. Much of the research assesses the outcomes of intercountry 
adoptions and seeks to identify the different factors which 
affect outcome. European studies suggest that about 75 - 80 per 
cent of intercountry adoptions are successful in terms of the 
behavioural, emotional and educational development of the adopted 
person and the 'satisfaction' of the adoptive parents and their 
children.^ However, some children involved in transcultural/ 
transracial adoption, whose placements have generally been 
successful, have experienced difficulties in the area of identity 
and self-estet,m. There is wide support for the idea that 
successful intercountry adoptions are linked with 'acceptance and 
open acknowledgement of the differences between adoptive 



5 

6 
7 



Thoburn, J. and Charles, M., 'A Review of Research which is 
relevant to Inter— Country Adoption', 1991. 

Ibid . . pp.3-4. 

Ibid . . p.7. 

Ibid . , p. 1 5 . 
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parenthood and biological parenthood' .® 

17. Some studies indicate that behavioural and educational 
problems are more common amongst older children adopted from 
overseas.® Factors related to the child's pre-adoption 
background, eg medical history and pre-adoption experiences, may 
also contribute to such problems, although there is usually scant 
information about these factors.^® Disrupted adoptions may also 
be linked to high expectations placed upon children by adoptive 
parents, placements where the adopters have a child close in age 
to the adopted child and - perhaps most importantly - lack of 
preparation and post-placement support. 

1 8 . The research generally seems to suggest that intercountry 
adoptions can certainly be successful, but that when they go 
wrong they can go very wrong indeed. The review of research by 
Dr June Thoburn and Marilyn Charles concludes that ' [the] only 
safe conclusion for practice is that every placement should be 
handled with great care, so that the risks can be minimised' . 



International developments 

19. There is no shortage of evidence that the greatest care is 
needed in the regulation and management of intercountry adoption 
and that problems need to be faced at both national and 
international level. Many national governments, of both sending 
and receiving countries, have expressed during recent years their 
growing concern about the incidence and effects of unregulated 
intercountry adoption. Some countries have never encouraged or 



pp. 19-22, 25. 
pp. 25-26. 
pp. 23-25 . 
p.27. 
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allowed adoption by foreigners save in exceptional circumstances; 
others have in recent years introduced legislation which 
effectively prevents intercountry adoption save in exceptional 
circumstances. 

20. Other national governments are considering or have 
introduced reforms designed to regulate rather than prevent 
intercountry adoptions. Determined efforts have been made in 
many sending countries to stop illicit activities, promote a more 
professional, child-centred approach and generally 'tighten up'. 
These measures have been accompanied by efforts to develop 
domestic adoption and fostering services. In the receiving 
countries of the western world, too, governments and child 
welfare agencies have wrestled with the problems of large scale 
and unregulated entry of children, brought home by adopters who 
have received no official approval or authorisation, in an 
increasing consciousness of the risks to which children can be 
exposed in these circumstances. Most western countries have 
legislation which aims to regulate the adoption by their 
nationals of foreign children and to safeguard their welfare. 

21. In addition to the introduction of new national laws, two 
important international instruments contain provisions about 
intercountry adoption. These are the 1986 Declaration on Social 
and Legal Principles relating to the Protection and Welfare of 
Children, with Special Reference to Foster Placement and Adoption 
Nationally and Internationally, and the 1989 United Nations 
Convention on the Rights of the Child which the UK has 

ratified. 

22. The UN Declaration and the UN Convention are especially 
significant because their provisions reflect agreed international 
principles in relation to intercountry adoption. Both 



Other international obligations of the UK in relation to 
intercountry adoption are described in France, E 
Background Paper No.1: International Perspectives' 

Department of Health, 1990, para.1. ' 
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instruments have been influential in shaping the development of 
government policies and legislative reform in both sending and 
receiving countries. The UN Convention in particular is the 
starting point for the proposed international convention on 
intercountry adoption. 

23. The UN Declaration provides, in relation to international 
adoption, that: 

- intercountry adoption may be considered as an 
alternative means of providing a family for a child who 
cannot be cared for in any suitable manner in his own 
country ; 

- in all matters relating to the placement of a child 
outside the care of the child's own parents, the best 
interests of the child should be the paramount 
consideration; 

- safeguards and standards equivalent to those which 
apply in national adoption are to be applied in 
intercountry adoption to protect the welfare of the 
children concerned.**® 

24. The UN Convention^^ requires contracting states, in relation 
to intercountry adoption, to: 

- recognise that intercountry adoption may be considered 
as an alternative means of child's care, if the child 
cannot be placed in a foster or an adoptive family or 
cannot in any suitable manner be cared for in the child's 



14 

15 

16 
17 



Art. 17. 
Art . 5 . 
Art. 20. 
Art. 21 . 
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country of origin; 



- ensure that the child concerned by intercountry 
adoption enjoys safeguards and standards equivalent to 
those existing in the case of national adoption; 

take all appropriate measures to ensure that, in 
intercountry adoption, the placement does not result in 
improper financial gain for those involved in it; 

“ promote, where appropriate, the objectives of this 
article by concluding bilateral or multilateral 
arrangements or agreements, and endeavour, within this 
framework, to ensure that the placement of the child in 
another country is carried out by competent authorities or 
organs . 

25. The proposed international convention on intercountry 
adoption'® is the latest and most ambitious response to the need 
for international action and co-operation. The willingness of 
the countries concerned to join in this endeavour testifies to 
a widespread acknowledgement of the scale and importance of the 
difficulties . 

26. In spite of national and international concern and efforts, 
many intercountry adoptions continue on an unregulated basis. 
In some sending countries adoption orders are made in favour of 
foreigners on flimsy (or no) evidence of suitability and with no 
evidence that the adopters have or will receive authorisation for 
the child to be admitted to their own country. In such 
countries, adoptions are often arranged through individuals 
acting as intermediaries, with no official intervention or 
supervision to ensure that the child is properly available for 
adoption. In other countries, including both sending and 
receiving countries, where great efforts have been made to 



18 



See above. 



paras . 1 -5 . 



12 



Printed image digitised by the University of Southampton Library Digitisation Unit 



introduce safeguards and regulation, an ^unofficial' traffic 
continues alongside the official services. Even where 
legislation in sending countries specifically requires that 
foreigners should not be allowed to adopt except where they have 
been found suitable by the authorities in their own country, the 
requirements are not always observed. Any criticism of some 
sending countries for failing to exercise stricter regulation 
must be tempered by knowledge that unregulated activities are 
stimulated by the demand for children from prospective adopters 
in western countries and the large sums of money which they are 
willing to pay. 

27 . In the light of international and national developments and 
debate at international level among both officials and 
professionals, a broad measure of international agreement can be 
identified in relation to intercountry adoption policy and 
practice. Similar principles now appear in the national 
legislation of a number of both sending and receiving countries. 
This common ground may be broadly summarised as follows: 

a. the central importance of the welfare of the child ; 

b. intercountry adoption should be a service for 
children , not a service to supply adults in the western 
world with children from developing countries; 

c. recognition, from experience and research, that 
intercountry adoption can provide the only opportunity for 
some children of a stable family life , but that there are 
particular factors and risks associated with intercountry 
adoption which call for particular care in the management 
of intercountry adoption generally and of each individual 
case; 

d. a trend towards regulation , rather than prohibition or 
allowing the present situation to continue unchanged : 
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e. intercountry adoption should be a last rathpr than a 
first resort , that is, it should be considered only where 
a child cannot be properly cared for in his own country; 

illicit _ activities such as child-stealing and 
trafficking and the pursuit of improper financial gain must 
be suppressed; 

standards and s afeguards applied to domestic adoptions 
should be applied to intercountry adoption (ie in the 
selection of adopters, preparation of children and 
arrangements for adoption generally); 

h. good standards of social work practice and the 
observance of safeguards generally are more likely to be 
achieved if adoptions are arranged through public 

authorities — or — properly authori sed agencies rather than 

through individual intermediaries and 'middlemen'; 

g mlti-lateral — and — bi-latera l co-operat-i nn between 
sending and receiving countries is essential if -he 

requirements, standards and safeguards of each are to be 
observed; 

k. the need for effective enforcement of standards and 
safeguards . 
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PART 3 



INTERCOUNTRY ADOPTION IN THE UK 

27. There are no reliable statistics relating to intercountry 
adoptions in the UK.^® Before adoptions from Romania began, 
about 50 children a year were brought to the UK for adoption 
through official procedures. A further 60 - 70 a year, on 
average, were recorded by Immigration Officers as arrivals at 
ports of entry without prior entry clearance. These totals do 
not include children who were not presented to an Immigration 
Officer on arrival and were therefore brought into the country 
as illegal entrants. Nor do the totals include children who were 
adopted under the law of countries whose adoptions are recognised 
as valid under UK statute law.^ Since March 1990, over 400 
children from Romania alone have been brought to the UK for 
adoption. 

28. By any estimate, these numbers remain low in comparison with 
most other western countries.^"* One factor which mav account for 
this discrepancy is that, although the number of healthy infants 
who need adoptive families has fallen dramatically in recent 
years, there have been more domestic adoptions than in some 
European countries. Another factor may be the absence of any 
specialist adoption agencies or adoption, service for would-be 
adopters of children from overseas. This meant that would-be 
adopters had to rely on their own efforts and initiative. The 
official intercountry adoption procedures, operated jointly by 
the Home Office and the Health Departments^, did not require 



See 'Intercountry adoption in the UK: a brief report', 

paras. 1-4, Background Paper No. 3. * 

See below, para. 51. 

Thoburn, J. and Charles, M., op. cit . . pp.4-5. 

The Department of Health in England, the Scottish Office, 
the Welsh Office and the Department of Health and Social 
Services in Northern Ireland. 
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official intervention (or provide any services to adopters apart 
from counselling) until the prospective adopters were able to 
provide information on a particular child who would be placed 
with them. At that point their application for entry clearance 
to bring the child to the UK for adoption was referred by the 
Home Office to the appropriate Health Department who arranged for 
counselling and assessment of the prospective adopters by their 
local authority. 

29. This system was based on the principle that the adopter's 
suitability to adopt a child could be more effectively judged in 
the light of knowledge about the child. The system was devised 
in the very early days of intercountry adoption in the UK when 
cases were few and far between and tended to arise as a result 
of British citizens with contacts abroad learning of a particular 
child needing a family. it proved to be unequal to the more 
systematic form of intercountry adoption which developed later. 
Without any prior approval in principle as suitable prospective 
adopters, people from the UK were often unable to meet the 

requirements of adoption agencies and authorities in sending 
countries . 

30. In recent years, more local authorities have introduced the 
practice, on the advice of the Health Departments, of giving 
people the official assistance and support necessary at the early 
stages in order to enable them to adopt from countries with 
properly authorised programmes. But there has been no 
requirement to provide this service and in some areas it has not 
been available. Prospective adopters have turned to an 
increasingly widespread network of unofficial support groups, 
newsletters and so forth, serving to pass on to would-be adopters 
the names of overseas contacts, all too often in countries 
without official intercountry adoption programmes or safeguards. 
Children have subsequently been brought into the country in 
breach of the entry clearance procedures and without benefit of 
any of the safeguards associated with them. This unregulated 
traffic has been a source of concern to the Home Office and the 
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Health Departments for some years. 



31 . There has been no statutory requirement on local authorities 
to provide intercountry adoption services, beyond a requirement 
to provide counselling.^ It is not therefore surprising that 
authorities, faced with many other priorities and demands, did 
not develop these services. In the voluntary adoption sector 
there has been a strong commitment to the development of adoption 
services and opportunities for British children who are older or 
have special needs and would otherwise remain in public care. 
Certainly, there have been fewer similar developments in some 
European countries which have seen the growth of intercountry 
adoption and services; but the same cannot be said of Canada and 
the USA where domestic adoption programmes for children with 
special needs have developed alongside intercountry adoption 
services. However, adoption in the UK has developed along 
strongly child-centred lines which are not, perhaps, sympathetic 
to intercountry adoption with its emphasis on meeting the needs 
of would-be adoptive parents. A professional ethos conditioned 
by the strict prohibition on private adoption placements, 
development of high professional standards in placement work and, 
in some cases, strong views on the desirability of bringing up 
children within families of their own race and culture has also 
influenced attitudes. 

32. It would, however, be a misunderstanding to assume that all 
intercountry adoptions into the UK have been independent or 
private adoptions. A mix of agency and private arrangements have 
been used, falling into three main categories: 

a. adoptions through a governmental or officially 
authorised agency overseas, with the assistance of a local 
authority in the UK, including home study report, and 
official authorisation of the child's entry to the UK (eg 



In England and Wales, Adoption Act 1976, s.1; Circular 
LAC (87)8, Annex 3. In Scotland, Adoption (Scotland) Act 
1978, s.1. 
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adoption from Thailand); 



b. adoptions arranged privately by the adopters overseas 
but with the assistance of a local authority in the UK, 
including home study report and official authorisation of 
the child's entry to the UK (from a number of countries, 
chiefly Romania in 1990/91); 

c. adoptions arranged privately by the adopters overseas 
with no official intervention in the UK, probably with a 
home study report from a private social worker and with the 
child being brought into the UK in breach of entry 
clearance requirements. 



The Romanian experience 

33. The intercountry adoption procedures were exposed to a 
severe test in 1990 by the wish of British prospective adopters 
(shared with those of many other countries) to adopt a Romanian 
child. People travelled to Romania, obtained possession of a 
Romanian child on the basis of a private social worker's home 
study report - or, in the early and wholly unregulated days, no 
report at all - and were required at that point to return to the 
UK for counselling and assessment. Adopters were naturally 
reluctant to leave children to whom they were already committed 
in the poor conditions of a Romanian children's home, often 
already in poor health and at risk of infection. There was no 
guarantee that they would not return to find the child had been 
adopted by someone else. 

34. The Health Departments issued guidance to local 

OA 

authorities"^^ urging the need for counselling and assessment of 



In England, CI(90)17 and CI(91)14 (see Annex B). In Wales 
'Adoption of Children from Overseas', 2 October 1990 and 9 
July 1991. In Scotland, DSW 3/90, 'Adoption of Children 
from Overseas', 27 September 1990. 
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prospective adopters before they went to Romania to seek a child 
and setting out procedures which were agreed with the Romanian 
authorities. Many local authorities were put under pressure by 
the numbers of people seeking assistance. The numbers of 
children arriving with and without authorisation also called upon 
the resources of local authorities, because they were responsible 
for supervision and support of placements and reports to court 
in connection with adoption applications. Authorities responded 
to the challenge in different ways, with some authorities 
engaging additional staff and others making arrangements with 
approved voluntary adoption societies. inevitably, as 

authorities wrestled with competing priorities, some were able 
to put services in place more quickly, than others. Many 
complaints were made by prospective adopters about refusals and 
failures to give the necessary help. Few complaints proved on 
investigation to be well-founded. There was, however, sometimes 
a clear mismatch of expectations. Local authorities were 
conscious of the importance of careful counselling and 
assessment, in accordance with good practice and Departmental 
guidance. Some adopters expected instant approval. This sense 
of urgency was not confined to those who had already found and 
left behind a child in Romania. Many feared that they would miss 
the opportunity of adopting a child, as intense competition 
developed among adopters from many western countries, especially 
for young babies. One plea to the Department of Health, 'I must 
get out there before they all go!', encapsulated the attitude of 
some would-be adopters. 

35. The dissatisfactions of some adopters were widely 
publicised. The efforts of some local authorities, endeavouring 
to provide a sound professional service to anxious and resentful 
adopters, were naturally less well documented. In the event, 
applications were generally processed within a reasonable period. 
The picture is balanced by those many adopters who understood and 
accepted both the practical difficulties and the need for care 
and were generally satisfied with the services they received. 
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The current position 



36. New adoption legislation in Romania has introduced more 
stringent regulation and requires all applications from 
foreigners to be processed through a Central Adoption Committee. 
Adoptions of Romanian children by foreigners have stopped pending 
re-organisation of services by the Committee. Adoptions of 
children from other countries continue. Intercountry adoption 
services are now generally available from local authorities in 
accordance with Departmental guidelines, but the level of service 
varies. Many would-be adopters are keen to follow official 
advice to adopt a child only from a country with a properly 
regulated adoption programme and to comply with the official 
safeguards and procedures. The Health Departments hold over one 
hundred home study reports in respect of applicants who want to 
adopt a Romanian child when the Romanian Adoption Committee is 
ready to receive applications, or who are in the process of 
adopting from other countries. Other people turn to countries 
where children are readily available through private 
intermediaries. Some may do this because they are frustrated by 
the lack of opportunities to adopt through official and regulated 
adoption programmes. Others may be attracted by the availability 

of young babies or the opportunity to adopt without observing UK 
requirements and safeguards. 

37. The current picture is therefore mixed. Official services 
are being developed and are available to those who seek to adopt 
from overseas, but are not necessarily sufficient to meet the 
demand. Children are arriving without authorisation or 
application of the safeguards which the official procedures are 
designed to provide. Those who bring children to the UK in this 
way do so in the belief that the child is unlikely to be refused 
admission. Other intercountry adoptions are taking place in 
accordance with the official procedures. But it cannot be 
claimed that these cases are always free of problems or processed 
to the satisfaction of all parties. Evidence on which to reach 
a judgment, such as evidence of the circumstances of the adoption 
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or evidence of parental agreement, is often lacking. Assessment 
of prospective adopters has sometimes been undertaken under 
pressure from adopters for a speedy outcome in a haste which 
would not be acceptable in domestic adoption work. 



Outcomes of intercountry adoption in the UK 

38. There has been virtually no research into the success or 
otherwise of intercountry adoption in the UK. This paper draws 
on the findings of the worldwide body of research. Dr June 
Thoburn and Marilyn Charles, in their review of this research, 
point out that caution is needed in applying findings to the UK^ 
and all references are subject to this proviso. 

39. The Health Departments know of individual cases where 
adoptions have broken down and children have been taken into 
local authority care, but this information is not complete as all 
cases have not in the past been reported to the Departments. Nor 
is it known how the frequency of breakdown of intercountry 
adoptions compares with domestic adoptions. Known cases include 
rejections of children by adopters where a child has proved to 
be handicapped, or a child has in some other way not met the 
expectations of the adopters, or the adopters have said that no 
attachment has developed between them and the child. Two cases 
are known where a local authority has investigated allegations 
of child abuse. Reports are now being received of Romanian 
children being taken into local authority care. 



Thoburn, J. and Charles, M., op. cit .. p.27. 

21 



Printed image digitised by the University of Southampton Library Digitisation Unit 



PART 4 



THE WAY FORWARD 



40. Options for the future of intercountry adoption in the UK 
may be described as; 

- prohibition; 

- no change; 

- effective regulation. 

41 . There are those who would prefer intercountry adoption into 
the UK to be prohibited , at least until effective systems of 
international co-operation and control are in place. This would 
be out of step with the international trend towards regulation 
rather than prohibition. And the task of preventing unauthorised 
arrangements would be even greater in the absence of any 
legitimate means of adopting from overseas. We do not think that 
a policy of allowing the present position to continue unchanged 
is a realistic option. Nor would it ensure compliance with 
international standards. We believe there will be a wide measure 
of agreement that the way forward lies in development of a system 
aimed at effective regulation of intercountry adoption and the 
Paper is based on that assumption. 

42. Any system of regulation must be based on an acceptance that 
intercountry adoptions, like other adoptions, cannot be regarded 
as an entirely private matter. The law and conditions in some 
overseas countries make it possible for British citizens to 
obtain and bring home a child without intervention by the 
authorities in the UK. But it is incumbent on society to take 
steps to protect the welfare of children for whom failure of the 
adoption will be a tragedy. There is a legitimate public 
interest in the success or failure of intercountry adoptions: 
the cost of supporting such adoptions and dealing with the 
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consequences of breakdowns falls on public services. There can, 
of course, be no guarantee of the success of any adoption. But, 
for everyone's sake, an intercountry adoption system should aim 
to assist only proposed adoptions which have a good chance of 
success, while preventing those which carry the most risks. 

43. These are not the only criteria by which the acceptability 
of intercountry adoptions must be measured. There is 
international agreement on the need to eliminate practices which 
are at best questionable and at worst corrupt. Enforcement of 
law, prevention of corruption and the proper management of 
adoption are the responsibility of national governments. The UK 
cannot control adoption practices in another country. But an 
intercountry adoption system should aim to ensure, so far as 
possible, that children entering the UK for adoption have not 
been victims of illegal activities and that the adoption 
arrangements have been made with due regard for international 
standards. This principle must apply irrespective of the fact 
that prospective adopters may be highly suitable as adopters and 
their own motives unapproachable. 

44. Some British adopters may turn to adoption through private 
intermediaries because of lack of opportunity to adopt through 
an agency overseas. Others may well prefer an 'unofficial' 
channel for a variety of reasons. Some think they will not be 
judged suitable to adopt, either by a UK agency providing a home 
study report or by an overseas agency receiving an application. 
A few people are indeed known to have obtained a child through 
a private intermediary overseas and brought the child to the UK 
after being found unsuitable to adopt by a UK agency. However, 
it is reasonable to suppose that many people who adopt in this 
way would be found suitable. They may choose the unofficial 
route because they want a young baby or the opportunity to choose 
a child rather than accept a child with whom they are matched by 
an agency. Some people state that they cannot wait for the time 
required by official procedures in the UK or the child's country 
of origin. But cases are known of private adoptions which have 
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taken longer than agency adoptions and involved the adopters in 
several visits overseas. Clearly there are some people who 
simply do not want anything to do with 'officialdom' if they can 
avoid it. 

45. Practical concerns about private adoptions centre around the 
lack of control which leaves the way open for abuses and poor 
standards. These are not necessarily associated only with 
private adoptions but they are more likely to be associated with 
them.^ Experience in the UK has revealed the following 
difficulties in particular: 

a. satisfactory evidence of the background to the 
adoption or the reasons for the adoption is rarely 
available; 

b. there are sometimes doubts about the validity of the 
parents' consent and about whether the person giving 
consent is the mother; 

c. there is no assurance that there has not been improper 
financial gain: adopters commonly pay a large fee to the 
lawyer or other intermediary which may or may not be 
accounted for by legitimate costs. 

46. Adopters rarely agree that there has been anything lacking 
or amiss in the arrangements. Even where there have been 
investigations of illegality and corruption in a country of 
origin, adopters commonly insist that the arrangements relating 
to their child were above board and handled with most scrupulous 
care. A few people may, in their great desire for a child, feel 
that the end justifies the means. But it is likely that, for the 
same reason, some adopters fall victim to a measure of self- 
deception. Where intercountry adoptions are not properly 



See 'Preliminary Findings of a Joint Investigation on 
Independent Intercountry Adoptions', p.18. Background Paper 
No . 3 . 
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managed, prospective adopters, as well as children and their 
parents, are at risk of exploitation. 

47. Not all private intermediaries are in search of profit and 
some may be well intentioned But can the acceptance of any 
arrangements by private intermediaries be compatible with a 
requirement to apply the same standards and safeguards to 
intercountry and domestic adoption? And can it be compatible 
with the principle which is at the heart of the UK approach to 
adoption, that adoptions should be arranged only by authorised 
agencies to protect the rights and interests of children and 
their parents, to ensure professional standards of assessment, 
matching and placement and to guard against illicit practices? 
In 1972, the Departmental Committee on the Adoption of Children 
said in their report that: '[adoption] is a matter of such vital 
importance to a child (who is usually too' young to have any say 
in the matter) that society has a duty to ensure that the most 
satisfactory placements are made. Society manifestly does not 
do so while it is open to anybody to place a child for 
adoption' This is a principle which appears to be readily 
accepted by public opinion as necessary to protect British 
children. Is it as readily supported by public opinion in 
relation to intercountry adoption? 



48. The suggestions for change in this Paper are based on the 
view that an intercountry adoption system should provide for 
children to be admitted to the UK for adoption only where the 
arrangements involve an agency in the UK and an officially 
authorised agency or public authority overseas, preferably in 
accordance with bilateral arrangements or with any convention to 
which the UK may become a signatory. Views are invited on this 
and on whether there are any exceptional circumstances for which 
special provision might be needed. 



49. This Paper suggests, in addition, that an intercountry 



Report of th^e Departmental Committee on the Adoption of 
Children, (1972), Cmnd. 5107, HMSO, para. 88. 
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adoption system should reflect a number of other fundamental 
principles and aims. It should: 

a. operate as a child-centred service , not as a child- 
finding service for adults, by helping suitable people to 
offer themselves as prospective adopters for children 
overseas who need adoptive families; 

b. facilitate only adoptions which meet the 
internationally agreed criteria , including the restriction 
of intercountry adoption to children who cannot be suitably 
cared for in their own countries and the application of 
safeguards in relation to children, parents and adopters; 

c. be compatible with immigration law , with domestic 
adoption law and practice and with domestic adoption 
services : 

d. apply safeguards and standards which are equivalent to 
those which apply in domestic adoption and which also take 
account of the special features of intercountry adoption; 

e. apply controls to the extent that they are needed to 
achieve these safeguards and standards; 

f. recognise the need of users for a system which is 
readily understood and accessible r 

g. contain the means of enforcement so that the system is 
universally and fairly applied and cannot be treated as 
optional . 
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PART 5 



RECOGNITION OF FOREIGN ADOPTIONS 

50. Adoptions granted in a foreign country may be recognised in 
the United Kingdom under statute law or under the rules of 
private international law. In both cases, recognition relates 
to the adoptive status and not to matters of immigration or 
nationality. Where there is an adoption which is recognised 
under UK law, the child remains subject to immigration control. 
No foreign adoption can confer citizenship on a child. 



Statute 

51. A Convention adoption order made under section 17 of the 

Adoption Act 1976 or the Adoption (Scotland) Act 1978 will be 
automatically recognised in the UK. This section implements the 
Hague Convention on Jurisdiction, Applicable Law and Recognition 
of Decrees relating to Adoption.^ An adoption will also be 
recognised in the United Kingdom if the adopted person was never 
married and at the date of the adoption was under the age of 1 8 
and the adoption was effected under the legislation of one of the 
mainly European or Commonwealth countries specified in the 
Schedule to the Adoption (Designation of Overseas Adoptions) 
Order 1973.^ At the time when the list of designated countries 
was drawn up, adoption in these countries was broadly similar to 
adoption in the UK: the effect of an adoption order was the same 

as an order made under UK law and the adoption process included 
equivalent safeguards relating to the welfare of the child and 
the suitability of the prospective adopters. 

52. The High Court may, upon application, order that an adoption 



Such adoptions are extremely rare. The Convention has been 
ratified only by Austria, Switzerland and the United 
Kingdom. 

S.I. 1973/19. 
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order made in one of the countries listed in the Schedule shall 
cease to be valid where either the adoption is contrary to public 
policy or the authority that purported to make the order was not 
competent to do so.^ 



Private international law 

53. Under private international law, an adoption order made by 
a foreign court will be recognised in this country if the 
adopters were domiciled in the country where the order was made 
at the time of the adoption. The leading case on this subject 

— Valent ine^ s Settlement In this case (which concerned 
an English settlement of a trust fund) the adopters were 
domiciled in Southern Rhodesia and adopted two children in South 
Africa. The children were domiciled in South Africa. The 
majority of the Court of Appeal found that as an adoption order 
created the status of parent and child and all matters of status 
were governed by the law of the country of domicile, it was 
essential to recognition of a foreign adoption by the English 
courts that the adoptive parents should be domiciled in the 
foreign country. (Lord Denning MR added that the child should 
also be ordinarily resident there.) It was therefore held that 
the South African adoptions could not be recognised under English 
law. 

54. A foreign adoption order which would otherwise be recognised 
may be denied recognition if it offends against public policy. 



What does recognition mean? 



55. When a foreign adoption order is recognised it has the same 



In England and Wales, Adoption Act 1976, s.53(2) 

Scotland, Adoption (Scotland) Act 1978, s.47(2). 

[1965] Ch. 831 C.A. 



28 



Printed image digitised by the University of Southampton Library Digitisation Unit 



effect as an order made by a court in this country. The Adoption 
Acts^ state that an adopted child shall be treated in law as if 
he were the legitimate child of the adopters. Thus even if the 
child is adopted by a simple adoption^ overseas, the adoption 
order has the effect of a full adoption order. 



Status of a child whose adoption is not recognised 



56. Most of the current concerns about intercountry adoption 
arise where British citizens go overseas to adopt a child, 
usually from Latin America or Romania. Under English private 
international law, if an adoption order has been made in one of 
these countries it will not be recognised because the adopters 
are not domiciled in the country of adoption, nor will it qualify 
for recognition under statute because the countries do not 
feature in the Schedule to the Adoption (Designation of Overseas 
Adoptions) Order 1973. The intention is that a child whose 
adoption overseas is not recognised should be admitted to this 
country only under the entry clearance procedure laid down for 
admission of children for adoption^ and that the adopters will 
apply for an adoption order in the UK. 

57. The legal position of a child adopted overseas whose 
adoption is not recognised is unclear, except in so far as it is 
clearly different in his state of origin and in the UK. Does or 
should the adoption have anv effect in the UK? In Re P . 
(Adoption Application no. 344 of 1987 )^. Scott Baker J. ruled 
that the court could not be expected to recognise the removal of 
a mother's parental rights as a by-product of an order of a 
foreign process, itself not recognised in this jurisdiction. 



In England and Wales, Adoption Act 1976, s.39. In 

Scotland, Adoption (Scotland) Act 1978, s.39. 

See Discussion Paper No.1, para. 116. 

Below, paras. 83-89. 

Adoption and Fostering, Vol.13, No.1., p.54. 
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Once the parents give notice of their intention to adopt the 
child in this country the child becomes a 'protected child' 
Until they give notice the child is usually treated as a private 
foster child if the authorities are aware of the child's 
presence. 



Disadvantages of the existing system 



58. The disadvantages of a list of jurisdictions whose adoption 
legislation is evaluated for similarity of principle are: 

a. the difficulty of analysing and evaluating other 
legislations and legal codes; 

b. the difficulty of understanding the interaction in 

other countries of legal and administrative requirements; 
and 

c. the gulf which sometimes exists between legal 
requirements and practice. 



59. It is also difficult for other countries to understand and 
liable to give offence to some countries which have not been 
included. To operate effectively it would also require the 
continual labour of updating. In fact, the list has never been 
updated and this has led to difficulties where it has become 
known that a country on the list is no longer operating the same 
safeguards. The list has, in practice, little relevance to 
in: —country adoption. Some designated countries do not allow 
intercountry adoption. In others it is not possible in practice 
since countries which operate a similar system to the UK do not 
offer the opportunity of a foreshortened legal process which 
intercountry adopters seek; a period of residence is usually 



36 



In England and Wales, Adoption 
Discussion Paper No. 3, para. 130. 
(Scotland) Act 1978, s.32. 



Act 

In 



1976, s.32. See 

Scotland, Adoption 
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necessary for investigation and supervision of the placement. 



Options 

60. Other countries employ a variety of approaches. Of 
particular interest are those in which recognition of foreign 
adoptions relies on criteria which usually require that the 
effect of the adoption shall be the same as the effect of an 
adoption in the receiving country and may include further 
criteria in relation to the process . Irish legislation^^, for 
example, requires that the adopters have received prior approval 
from the Irish authorities to adopt from overseas and that the 
adoption process must involve enquiries in relation to the 
child's interests, as well as a requirement relating to the 
effect of the adoption order. The approach in Italy^ is 
similar, with the additional requirement that the adoption 
placement must be subject to a trial period of 12 months. The 
Irish law has only recently been introduced. But in Italy few 
foreign adoptions are in practice recognised. A second adoption 
is usually required. 

61 . If we were to consider this approach, the criteria would 
have to include a requirement that the adoption could be made 
only after a placement period equivalent to that required in UK 
legislation. Since the countries in which children are usually 
adopted by British adopters do not impose this requirement, the 
practical effect would be the same as at present. It is, in 
fact, most unlikely that a British couple, seeking to adopt from 
overseas, would be able to do so in any country with such a 
requirement. The 'criteria' approach also has the disadvantages 
of the 'list' approach in so far as it would be equally difficult 
to obtain information and reach a judgment as to whether the 



Adoption Act 1991, s.4. 

Report on Intercountry Adoption, drawn up by J.H.A. Van 
Loon, Permanent Bureau of the Hague Conference on private 
international law, April 1990, para. 128. 
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criteria have been met. 



62. An option, which would have the merit of simplicity, would 
be to recognise no adoptions under statute law, with the 
exception of EC countries. Where adopters were domiciled in the 
country where the order was made, the adoption order would, of 
course, continue to be recognised under private international 
law. In intercountry adoptions, adopters would have to apply for 
an adoption order in the UK, as at present, and would be subject 
to the intercountry adoption requirements and procedures . 
Consideration could be given to legislation which would provide 
specific safeguards for the child during the interval between his 
arrival in the UK and the making of an adoption order in the UK. 
This is discussed in paras . 1 26-1 36 . 



Recognition under the proposed convention on intercountry 
adoption 

63. One of the aims of the proposed international convention is 
to secure the recognition of the receiving country, and of other 
contracting states, of adoptions made in a sending country in 
accordance with the convention . This would resolve the problem 
of the existence of adoptions which are recognised in the sending 
country but not in the receiving country (a 'limping' adoption). 

64. The proposed convention would need to take into account the 
position of receiving countries which require a period of 
supervision ('a probationary period') between placement and the 
making of an adoption order. One proposal is that an adoption 
made in a sending country would not be recognised in a receiving 
country which had such a requirement until the probationary 
period was satisfactorily completed, when recognition would 
follow without further legal process in the receiving country. 
In the UK, under such a proposal, adopters could then apply for 
the child to be registered as a British citizen. 
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Rationality 



65. No adoption order granted in a foreign country, whether 
recognised or not under UK law, can confer British citizenship 
on a child. Application for registration as a British citizen 
can be made under the British Nationality Act 1981.^ There have 
been reports that some adopters who have adopted a child in a 
designated country have, nevertheless, applied for a second 
adoption order so that the child can acquire citizenship through 
that route. This is unnecessary, but parents may have been 
influenced by the length of time taken for an adopted child to 
be registered. Should there be a prohibition on applications to 
adopt where the parents already have an adoption order which is 
recognised in the UK, in view of the cost in time and other 
resources to local authorities and courts, and the artificiality 
of applying the adoption process where the adoptive relationship 
and status already exists? 



3® s.3(1). 
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PART 6 



THE IMMIGRATION PROCESS 

66. Any arrangements governing the admission of children from 
overseas for the purposes of adoption roust address: 

- the requirements to be met in relation to adoption 
law, policy and practice; 

- the requirements to be met in relation to immicration 
control . 

67. The process must also address different circumstances, some 
of which may overlap: 

~ children who are adopted in accordance with the 

adoption law of a country whose adoptions are recognised 
under UK law; 

children who are to be brought to the UK for adoption 
in the UK, including children subject to adoption orders 
not recognised in the UK; 

- children who have become 'de facto' dependants of 
people domiciled in the UK while resident overseas; 

children who are related to prospective adopters (this 
is discussed in Part 7: Adoption by Relatives). 

68. Any person who is subject to immigration control must 
qualify for admission under the Immigration Rules which are laid 
before Parliament by the Home Secretary under the authority of 
the Immigration Act 1971.^ Broadly speaking, the only persons 
who are not subject to immigration control are British citizens, 



The current Rules are set out in H of C paper 251 . 
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EC nationals and Commonwealth citizens who have the right of 
abode in the United Kingdom. The Home Secretary has power to 
authorise the admission of persons who do not qualify for 
admission under the Immigration Rules as a matter of discretion. 
There is a right of appeal against a decision that a person does 
not qualify for admission under the Immigration Rules; but there 
is no right of appeal if the Home Secretary refuses to exercise 
his discretion outside the Immigration Rules. 

69. The position of children who have been adopted in their 
country of origin varies according to whether or not the adoption 
is recognised as valid in the UK. A child who has been adopted 
in a designated country^^ under the law of that country can apply 
for admission under the Immigration Rules. Where a child has 
been adopted overseas but the order is not recognised, or where 
no order has been made overseas, the Home Secretary has power to 
authorise the child's admission at his discretion outside the 
Immigration Rules with a view to the child being adopted in the 
UK. In deciding whether this discretion should be exercised, the. 
Home Office seek advice from the Health Departments in relation 
to adoption requirements and the welfare of the child. 

70. In all cases where a child has been adopted overseas or is 
to be brought to the UK for adoption, entry clearance must be 
obtained, before the child travels to the UK, from a British High 
Commission, Embassy or Consulate overseas. An application can 
only be made by or on behalf of a named child. The entry 
clearance requirement is mandatory and cannot be waived. 



Admission of children under the Immigration Rules 
Children adop ted in designated countries 

71. Adoption orders made in certain countries are recognised as 



See above, para. 51. 
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valid for the purposes of UK law. The countries 'designated' for 
this purpose are listed in the Schedule to the Adoption 
(Designation of Overseas Adoptions) Order 1973.^ 

72. A child adopted in a -designated country under the law of 
that country will be admitted to the UK on the same basis as a 
natural child who is subject to immigration control, provided 
that: 

- there has been a genuine transfer of parental 
responsibility on the grounds of the original parents' 
inability to care for the child; and 

- the adoption is not one of convenience arranged to 
facilitate the child's admission.^ 

It must also be shown, as is the case for all children seeking 
admission to the UK, that the child can be maintained and 
accommodated without recourse to public funds. ^ 

73. It is suggested in paragraph 62 that the designated list 
should be dismantled and that only adoptions made in EC countries 
should be recognised under UK statute law. Children adopted in 
these countries would continue to be admitted subject only to 
immigration reguirements (unless the adoption order had the 
effect of conferring citizenship of an EC country on the child, 
in which case he would not, in practice, be subject to 
immigration control). 



^ See above, para. 51. 

^ Immigration Rules, para. 53. 

** Iliid. , para. 52. 
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LI>e facto r adoption 



74. The Court of Appeal held in £ v. Immigration Anp^al Tribunal 

,TC>hvr in 1987 that in certain circumstances a 

child who has not gone through any process of adoption recognised 
under UK law can nevertheless be regarded as a 'de facto' 
adoptive child for the purposes of the Immigration Rules. 
However, a child would only be regarded as the adopted child of 
adoptive parents if the adoptive parents have decided to treat 
the child as their own and to accept all the responsibilities 
that this Involves; and the child in turn regards himself as 
being the child of the adoptive parents and part of their family 

to the exclusion of his natural parents and any family they may 
have . 



75. The Court of Appeal emphasised that the onus to establish 
'de facto' adoption was on those who alleged such an adoption; 
and that it would be a difficult onus to discharge in the absence 
of some legal formality or long-standing relationship. 
Furthermore, it said that the factual issues which have to be 
established to ascertain whether there has been a 'de facto' 
adoption are very much the same as those specified by the 
Immigration Rules in the case of legally adopted children. In 
other words, a decision has to be made as to whether there has 
been a genuine transfer of parental responsibility on the grounds 
of the original parents' inability to care for the child and the 
adoption is not one of convenience arranged to facilitate the 
child's admission. Once again, the absence of any legal 

formality would make it more difficult to satisfy these 
requirements. 



76. Such circumstances may arise, for example, where British 
citizens are living abroad for an extended period and take charge 
of a child who becomes to all intents and purposes a member of 
their family. When the time comes for the family to return to 




[1988] 



523. 
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the UK, there may be no viable option for the child but to return 
with them: they now regard him, and he regards himself, as a 
member of their family, and he has no family of his own who can 
resume care. The carers may not have considered adoption up to 
this point. It may be that, although the country in which they 
are living is one of those 'designated' under the 1973 Order, 
they are unable to adopt the child because they do not meet the 
requirements of the country's adoption laws, eg in relation to 
domicile or citizenship. 

77. There are a number of causes for concern about 'de facto 
adoption'. Can it be satisfactory that a status of 'de facto 
adoption' now exists in relation to immigration when there is no 
such status within adoption law? The child, on arrival in the 
UK, is a private foster child, if he is not related to the 
carers, and the carers are therefore required to give notice to 
their local authority in accordance with the relevant statutory 
requirements.*^ Entry Clearance Officers are instructed to 
advise people that the 'de facto adoption' confers no legal 
status on the relationship under the laws of the UK and that they 
should notify their local authority of their arrival. But there 
are no arrangements for the child's admission to be notified 
automatically to the Health Departments or a local authority and 
it is not known to what extent the advice is understood or acted 
upon. 



78. Entry Clearance Officers are instructed, in cases where no 
local adoption order has been granted, to ensure that the 
arrangement is not against the wishes of the child's natural 
parents. Does this amount to sufficient and proper recognition 
of the rights of parents? It is not clear to what arrangements 
their agreement should be sought: is it to the removal of the 



In England and Wales, The Children (Private Arrangements 
for Fostering) Regulations 1991, S. I. 1991/2050, reg.4(2); 
and previously the Foster Children Act 1980, s.5(2). In 
Scotland, The Foster Children (Scotland) Act 1984 and The 
Foster Children (Private Fostering) (Scotland) Regulations 
1985, S.I. 1985/1798. 
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child by the carers or to the possibility of adoption by them in 
the UK? There is no requirement for any agreement to be given 
in writing, or subject to explanation or understanding of the 
consequences. Nor is there any requirement for official 
certification of abandonment where the child's parents cannot be 
found, or for evidence that they have died. Nor is there any 
requirement to ensure that the proper authorities in the child's 
country have no objection to the arrangements, or to check 
whether the law requires any official permission or notification 
before a child is removed. 

79. These factors are especially a cause for concern since the 
carers (or 'de facto adopters') are in many cases likely to seek 
an adoption order in the UK. Indeed, it is likely that adoption 
will most effectively safeguard the child's welfare, although a 
residence order^^, or a custody order^ in Scotland, may, in some 
circumstances, be more appropriate. The present procedures do 
not require the question of proper consents to be addressed 
before the child is admitted. It would not be in a child's 
interests, where a significant family relationship has developed 
and where the parents are not willing or able to resume care, to 
make their agreement to adoption a condition of the child's 
admission to the UK. The parents may be willing to agree to the 
child being taken to the UK to continue living with the carers, 
but may not be willing to agree to adoption. But is there a case 
for applying as far as possible the safeguards of intercountry 
adoption procedures, whenever a child is to be removed from his 
home country to the UK to become a permanent member of a family 
with a possibility that adoption will follow? 

80. There is clearly a need to provide for situations where a 
child has lived overseas with a family and where there can be no 
question of the child being left behind if the family return to 
the UK, but no legal relationship exists under UK law between the 

Children Act 1989, s.8. 

Law Reform (Parent and Child) (Scotland) Act 1986, s.3. 
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child and his carers. The child's carers cannot be assessed as 
prospective adopters in the UK, because they have no home here. 
The entry clearance procedures for the admission of a child for 
adoption in the Uld® cannot therefore be applied in full. 

81. An option could be to continue to provide for 'de facto 
dependants' to be admitted to the UK but for legislation or Rules 
to set out the criteria which must be satisfied before a child 
can be regarded as a 'de facto' dependant. The criteria would 
need to guard against the possible risk of the process being 
misused by people whose relationship with a child was of 
relatively short duration or by those who had gone to the child's 
country for the purpose of taking him into their family and 
bringing him to the UK. 

82. Legislation or Rules could also specify requirements to be 
met in order to safeguard the welfare of children and the rights 
of parents. These might be: 

a. that the child's parents have agreed in writing to the 
plan to take the child to the UK to live as a permanent 
member of the carers' family and, where there is a firm 
intention to adopt, have given their agreement to adoption 
in accordance with intercountry adoption procedures, or 
that there is official certification that the child has 
been abandoned and the parents cannot be found, or that the 
parents are dead; 

b. that the responsible authorities in the child's 
country of origin have given permission, where the law of 
that country requires it, for the child to be taken to the 
UK; 



c. that the child's carers undertake to notify the 
appropriate local authority on their arrival in the UK that 



See below, paras. 83-89. 
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they are privately fostering the child: this would ensure 

that the local authority could satisfy themselves under the 
relevant provisions of the Foster Children (Scotland) Act 
1984 or the Children Act 1989 as to the child's welfare and 
give information and advice to the carers about application 
for an adoption order or residence order (custody order in 
Scotland) where appropriate. 

These requirements would be in addition to immigration 

requirements to ensure that the adoption was not one of 

convenience designed to facilitate the child's admission to the 
UK. 



Admission of children outside the Immigration Rules 



83. Children adopted abroad but subject to an adoption order 
which is not recognised in the UK are treated for immigration 
purposes in the same way as children who have not been adopted 
overseas but are being brought to the UK for adoption here. As 
escribed above, the Home Secretary will normally exercise his 
discretion to authorise the admission of a child for the purpose 
of adoption in the UK provided he is satisfied that: 

a. there has been a genuine transfer of parental 
responsibility on the grounds of the original parents' 
inability to care for the child; 



b. the adoption is not one of convenience arranged 
facilitate the child's admission; 



to 



c. the child can be maintained 
recourse to public funds; 



and accommodated without 



d. 



the proposed adoption is in the child's 



best 
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Interests; and 



e. there are no obvious reasons why a court in the UK 

would not make an adoption order. 

84. The application for entry clearance is normally made to the 
British diplomatic post nearest to where the child is living and 
then referred to the Home Office. The Entry Clearance Officer 
will interview the prospective adopters and in some cases the 
child's parents to ascertain the child's circumstances overseas 
and the circumstances surrounding the proposed adoption in as 
much detail as possible. If there are no obvious reasons why 
admission to the UK should be refused on immigration grounds, the 
Home Office seeks the advice of the relevant Health Department 
as regards the adoption and welfare aspects of the case. 

85. The procedures and the criteria to be satisfied in relation 

to adoption requirements are set out in departmental guidance to 
local authorities.®^ They are designed to parallel, so far as 
possible, the requirements and safeguards which are applied to 
domestic adoptions by primary legislation and regulations. The 
underlying rationale is to ensure that children who are brought 
to live in this country as adopted children should be afforded, 
as far as possible, the same degree of protection as children 
placed for adoption in the UK. The adoption requirements under 
the present system are broadly expressed as a requirement to be 
satisfied that the adoption would be in the child's best 
interests and that there are no obvious reasons why a court in 
the UK would not make an adoption order. To meet these 

requirements the Health Department seeks evidence on the 
following matters: 

a. the reasons for the proposed adoption; evidence of 



In England, 'Adoption of Children from Overseas', CI(90)17 
and CI(91)14. In Wales, 'Adoption of Children from 
Overseas', 2 October 1990 and 9 July 1991. In Scotland, 
'Adoption of Children from Overseas', SW3/90. 
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the child's identity and information about his 
circumstances, history and background, including a health 
report on the BAAF Intercountry Medical Form; 

b. evidence that the child is legally available for 
adoption and that the appropriate authorities support the 
adoption plans and have authorised (or will authorise) the 
child's departure from the country of origin for the 
purposes of adoption (the granting of an adoption order, 

-even in a non-designated country, will be a relevant 
factor); 

c. there is either a valid parental consent, in a form 
which is acceptable to a UK court^, given freely and with 
full understanding of the effects of a UK adoption order, 
or official certification that the child has been genuinely 
abandoned and the parents cannot be found, or evidence that 
the parents are dead; 

d. the prospective adopters have been assessed as 
suitable adopters for the child on the basis of a report 
prepared by their Social Services Department or Social Work 
Department and agreed by the Health Department. 

86. Ideally, documentary evidence relating to the first three 
points should be provided by the authorities In the child's 
country of origin. This is normally the case where children are 
adopted from countries where adoption is subject to official 
supervision. Otherwise, evidence -s collected and submitted by 
the prospective adopters in conjunction with their application 
and may sometimes be supplemented by information gathered by the 
Entry Clearance Officer overseas. The Health Department will ask 
the prospective adopters' local authority to prepare a home study 



In England and Wales, Adoption Rules 1984, S.I. 1984/265, 
Sched.1, Form 7, as amended by Adoption (Amendment) Rules 
1991, S.I. 1991/1832. In Scotland, Act of Sederunt 
(Adoption of Children) 1984, S.I. 1984/1013, Sched., Form 

2 . 
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report assessing their suitability as adopters, or to confirm an 
assessment which has already been prepared, updating it where 
appropriate in the light of what is known about the particular 
circumstances of the adoption. 

87. Where people are seeking to adopt from a country, or through 
a properly authorised overseas agency or a public authority, with 
proper safeguards and controls and where it is known that the 
authorities will not release a child until the requirements of 
both countries have been met, local authorities are now^ asked 
to prepare home study reports and assessments in advance. 
Reports are sent direct to the appropriate agency or public 
authority overseas by the local authority or by the Health 
Departments, where that is the arrangement. This enables 
prospective adopters to be considered by the growing number of 
overseas authorities and agencies which require a social work 
report and recommendation before they seek to match the adopters 
with a child. 

88. No assessment or recommendation by a local authority or a 
Health Department can guarantee that a child will be admitted or 
refused admission to the UK. In practice, it is unlikely that 
a favourable recommendation would be given in any case where the 
immigration criteria were not also met. But the final decision 
as to whether the application should be granted or refused lies 
with the Home Secretary. 

89. If entry clearance is granted, the child is usually admitted 
for a period of 12 months in the first instance and will normally 
be granted settlement at the end of that period. 

90. A combined immigration and adoption process had advantages 
when adoptions from overseas were very few in number and when 
people generally formed the intention of adopting only in 
relation to a specific child brought to their attention. There 



See above, para. 30. 
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were merits in dealing with the immigration and adoption issues 
in a single procedure. m interoountry adoption as it now 
operates, adoption issues must be addressed well before the 
o, th. CMW u known. i„ p„otioo, in ,n lno„„,„, 
number of cases where adoptions have been arranged through co- 

authorities and local authorities in 
OK, the local authority and Health Department are involved 
e case before an entry clearance application is made. 

91. Other features of the present system are: 

a. evidence and documentation can pass through four sets 

Le r ilh Clearance Officer, the Home Office, 

.the Health Department and the local authority; all mav 

Ju'Ilent scrutinising and forming I 

judgment on them; ’ 

Consul. tl. *^"*^.*" uspsclally heavily on British 

Consulates and em,„si.s overseas, who may lark th. 

th. 

ohua ii™ h °a •tPBCl.lly whan the 

cnild lives hundreds of miles away; 

C. prospective adopters tend to find the process 

cumbersome in terms of the time it fat*© -p 

Das.5 fy-r.™ K a. ^ takes for information ;o 

o y to body and the number of officials who are 
processing their application; 

admisc'’" "“"I on 

saLsf'LTh responsibility of 

but oradoptir • i-isration reguirements 

on adoption requirements too, for which they look to 

vice from the Health Departments. 

92. Another difficulty arises from the requirement th,f fv, 
ransfer of parental responsibility must be on the grounds of thi 
original parentis inability to care. There is a lack of clarity 

45 



Printed image digitised by the University of Southampton Library Digitisation Unit 



about what this means and difficulties about the evidence which 
should be required. It can be argued that the point, although 
an important one, is relevant to welfare rather than immigration 
considerations. It should, perhaps, be incorporated into 
adoption requirements. It might also be better presented in 
terms of the requirement in the UN Convention that a child cannot 
in any suitable manner be cared for in his country of. origin.^ 

O. R .fci. gn s ^,0r c , hgL ,n.g& 

93. An option would be to bring the present discretionary 
arrangements into the Immigration Rules so that children would 
be recfuired to qualify under the Rules for admission for adoption 
in the UK. The Rules could cover both cases where an adoption 
order had not been granted overseas and where the child was 
subject to an order which was not recognised under UK statute 
law. The Rules could provide for a child to be admitted where: 

a. immigration requirements were met as set out in the 

Rules; these could include provisions on the following 

lines: 



- there has been a genuine and permanent transfer of 
parental responsibility; 

- the adoption is not one of convenience arranged to 
facilitate the child's admission; and 

- the child can be maintained and accommodated without 
recourse to public funds. 

b. adoption requirements were met as set out in adoption 
legislation: this could provide for adoption agencies or 

the Health Departments to issue confirmation that the 
adoption requirements were met and that prospective 



^ Art. 21(b). 
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adopters were authorised to proceed with an intercountry 
adoption, subject to any specific immigration requirements 
being met and the granting of entry clearance. 



. This would leave the process and criteria in relation to 
adoption requirements to be dealt with in adoption legislation. 
This is discussed in Part 8; The Adoption Process. 

95. Applications for entry clearance would be simplified, 
because most of the supporting documentation which is now 
retired would be dealt with at an earlier stage as an adoption 
rather than an Immigration application. Entry clearance, while 
remaining an essential pre-requisite of Intercountry adoption 
would no longer be the vehicle for the whole process. This would 
simplify the task of meeting immigration requirements, relieve 
the burden on Entry Clearance Officers overseas and generally 
provide a more streamlined process. 
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PART 7 



ADOPTION BY RELATIVES 

96. The position of people who adopt or want to adopt a child 
from overseas who is related to them is the same as that of any 
other prospective adopters. If a child is adopted in a 
designated country under the statute law of that country, the 
child will qualify for admission under the Immigration Rules, as 
described above. ^ Or a child may be admitted where a 'de facto 
adoption' exists.^ Application can also be made for a child to 
be admitted outside the Rules as a matter of discretion for 
adoption in the UK.^^ However, there is one additional avenue 
to admission which applies only where children are seeking to 
join a relative with a view to settlement, but not necessarily 
adoption: the Immigration Rules provide that children may be 
admitted to join relatives in the UK where there are 'serious and 
compelling family or other considerations' which would make their 
exclusion undesirable.^ 



Admission for adoption 

97. In practice, the majority of applications are made for the 
purpose of adoption in the UK and therefore fall to be considered 
outside the Rules as a matter of discretion. A number of such 
applications are made each year by or on behalf of children who 
are related to the prospective adopters. The reasons for wishing 
to bring a young relative to the UK for adoption are chiefly: 

a. the parents have died or are unable to care for the 



55 


Above , 
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child because of poverty or illness; 



b. the parents are able to care but relatives wish to 
give an older child the opportunity of education, 
employment and the right of settlement in the UK; 

c. the parents are able to care but there are other 
family reasons for the proposed adoption, such as the wish 
of relatives who" are becoming old or infirm for a young 
relative to care for them; 

d. the parents are able to care but the relatives are 
childless or wish to adopt a boy because they have only 
daughters or a girl because they have sons only. 

98. The issues which are considered in deciding whether a child 
can be admitted for adoption are the same for relatives and non- 
relatives.^ There must, for example, be evidence of intention 
of a genuine transfer of parental responsibility on the grounds 
of the parents' inability to care, and evidence that the 
prospective adopters are suitable and that it would be in the 
child's interest to come to the UK for adoption. In assessing 
the suitability of the prospective adopters, the local authority 
will, of course, take into account the existing family 
relationship with the child. The local authority needs to be 
satisfied that adopters who are relatives are suitable to adopt 
a particular child in particular circumstances, bearing in mind 
it is generally advantageous to a child to be cared for within 
the wider family if the parents are unable to care. The 
authority does not necessarily have to be satisfied that the 
adopters would be suitable to adopt any unrelated child, although 
of course they may be. 

99. The Health Departments, in making their recommendation to 
the Home Office, must be satisfied that the proposed adoption. 



See above, para, 83. 
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transferring the child to new parents, is in the child's best 
interests. Does the child need to be adopted? What are the 
family circumstances which have led to the adoption plan? In 
some countries, adoption by relatives overseas is subject to 
official regulation and supervision, reports are available from 
the authorities, and the child's removal from the country must 
be authorised. In other countries, there is no official 
intervention in family arrangements and no welfare services are 
available to investigate and provide reports. In these cases, 
all investigations fall to the Entry Clearance Officer who 
interviews the parents or, where they are dead, other family 
members or those caring for the child. Where the child is of 
sufficient age, the ECO will speak to the child to try to find 
out how far he understands the proposal and what his views are. 

100. Some applications for admission for adoption are refused 
because they quite plainly do not meet the immigration 
requirement that there has been a genuine transfer of parental 
responsibility on the grounds of the parents' inability to care 
or the requirement that the proposed adoption is not one of 
convenience arranged to facilitate the child's admission to the 
UK. The circumstances described in paragraph 97(b), (c) and (d) 
above generally do not meet these requirements. Motives of this 
kind, especially where the intention is to help a young relative, 
are understandable. But it is not the function of adoption to 
transfer a child from one set of parents to another solely to 
provide him with educational opportunities or other material 
benefits. 

101. Similar questions arise when applications are made because 
the relatives are childless, or want another child, and prefer 
to adopt a relative rather than an unrelated child who is 
available for adoption, whether in the UK or overseas. Sometimes 
an application is made in respect of an older child, usually 
about five or six, when a new baby of the same sex has been born 
and the parents feel able to part with the older child. 
Sometimes the application states that the parents have arranged 
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to have another child so that the new baby can be adopted by 
childless relatives. Such applications, which are designed to 
meet the needs of the would-be adopters rather than the needs of 
the child, do not, on the face of things, comply with the 
requirement that the transfer of parental responsibility should 
be on the grounds of the parents' inability to care. The Health 
Departments take the general view, in considering whether such 
applications can be in the best interests of a child, that it is 
not in the interests of children to separate them from parents, 
siblings and their familiar environment to satisfy the wish of 
adopters for children. This would not be compatible with the 
concept of adoption as a service for children who need families 
rather than a service for adults who want children. 

102. In practice, the issues are sometimes blurred because the 
parents may state that they do not want a new baby, who has been 
conceived and born in order to be given up for adoption by a 
relative, when they regard their existing family as complete. 
Or a child may be sent to live with another relative in the 
country of origin as an interim measure, so that the relationship 
with the parents is interrupted, and the parents state that they 
do not intend to have the child back. 

103. Parents in the UK may, under existing legislation, place a 

child with a relative for the purposes of adoption, provided the 

60 

relationship is within the definition in the Adoption Acts. 
Relatives may feel a sense of unfairness that they are prevented 
by immigration law and intercountry adoption policy and 
procedures from making arrangements within the wider family which 
they would be able to make if all the family members were 
resident in the UK. It is not known whether placement with 



The definition is 'grandparent, brother, sister, uncle or 
aunt, whether of the full blood or half-blood or by 
affinity, including, where the child is illegitimate, the 
father of the child and any person who would be a relative 
if the parents were married'. In England and Wales, 
Adoption Act 1976, s.72. In Scotland, Adoption (Scotland) 
Act 1978, S.65. 
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relatives for the purpose of adoption is at all common in the UK. 
'The Adoption Process'®"* asks for information and for views. 



Admission for 'serious and compelling' reasons 

104. The Immigration Rules provide®^ that a child may be admitted 
for settlement to join a parent or relative who is settled in the 
United Kingdom if there are serious and compelling family or 
other considerations which make exclusion undesirable - for 
example, where the other parent is physically or mentally 
incapable of looking after the child - and suitable arrangements 
have been made for the child's care. 

105. Entry Clearance Officers are instructed, whenever an entry 
clearance application is made on behalf of a child with a view 
to adoption by a relative, to consider whether there are reasons 
which would justify the child's admission under this provision 
of the Immigration Rules. Broadly, a child is unlikely to 
qualify for admission under this provision where it is clear that 
the child is or will continue to be adequately cared for by his 
parents, or a parent, to a standard which is acceptable in their 
country . 

106. Thus on occasion, where application is initially made for 
a child to be admitted for the purpose of adoption, the child can 
qualify instead under the 'serious and compelling reasons' 
provision. In these circumstances, the relatives are not 
required to undertake to make an application for an adoption 
order and there is no examination of the legal position in 
relation to agreement to adoption, although the relatives may 
subsequently decide to apply to adopt the child. Where the child 
is admitted for adoption, the relatives are assessed by their 



Discussion Paper No. 3, paras. 28-30. All references to 
Discussion Paper No. 3 are to the paper issued in England 
and Wales in November 1991. 

Immigration Rules, para. 53(f). 
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local authority for their suitability. They are also required 
to undertake to apply for an adoption order, although they may 
subsequently be advised, and may agree, that application for a 
residence order, or in Scotland a custody order, would be 
preferable. 

107. There are other difficulties. The Rules do not define who 
is a 'relative' for the purpose of this provision. A child could 
possibly therefore be admitted to join a relative who is not 
included in the definition of a relative under the Adoption 
Acts.^ It is possible that the relative might therefore commit 
an offence under section 11(1) or 11(3) of the Adoption Acts, if 
it could be shown that the child was coming to live with him in 
the UK for the purpose of adoption. The relative might also be 
in breach of the Children (Private Arrangements for Fostering) 
Regulations 1991®^ or the Foster Children (Scotland) Act 1984® 
if he failed to notify his local authority that he was caring for 
the child and he was not defined as a relative under the relevant 
legislation.®® 

Options 



108. This confused picture presents a number of other questions. 
These also need to be considered in the light of questions which 
are posed in Discussion Papers No.1®^ and No. 3 about whether 
adoption is the right or best way of securing relationships 



63 



See above, footnote 60. 
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reg. 4(2) . 
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s . 5 . 



In England and Wales, Children Act 1989, s.105 The 

definition is 'grandparent, brother, sister, uncle or aunt 
whether of the full blood or half blood or by affinity or 

step-parent'. In Scotland, Foster Children (Scotland) " Act 
1984, s. 21, 

Discussion Paper No.1: The Nature and Effect of Adoption 
Department of Health, September 1990, para. 135. ' 
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between children and relatives who have taken over the role of 
parents, and whether it should ever be regarded as a first 
resort. In the context of intercountry adoption, is there 
justification for the existence of two different procedures for 
the admission of children who need to be cared for by relatives 
in the UK, one for the purpose of adoption and one open-ended? 
Similarly, can the different requirements of the two systems in 
relation to investigation and assessment of the child's needs and 
the carers' suitability be justified? 

109. It would clearly not be in the interests of children to 
insist that no child could be admitted to join the family of a 
relative in the UK unless the relative undertook to adopt the 
child. Is it reasonable in any case to expect a decision about 
adoption by a relative to be made before the child has joined the 
relative's family and there is opportunity for discussion and 
advice about whether in the particular circumstances an adoption 
order, residence order (or custody order), or no order would be 
better for the child and the family? Should relatives be 
expected to go through the intercountry adoption procedures which 
are designed for cases where a child is to be placed for adoption 
with strangers? 

110. Arguably, the criteria for admission, whether or not the 
child is to be adopted, should be the same: the child cannot be 
cared for in any suitable manner in his own country and admission 
to the UK to join the family of a relative would be the best way 
of safeguarding the child's welfare. Where a child has relations 
in the UK who were willing and suitable to care for him, it would 
seem reasonable to interpret 'any suitable manner' to mean care 
by the child's parents or other family members in his own 
country . 

111. An option might be to restrict the entry clearance for 
adoption procedures to non-relatives. The 'serious and 
compelling family reasons' procedure could be replaced by a new 
provision allowing children to be admitted under the Rules to 
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join relatives in the UK, subject to the criteria suggested in 
para.110 above. As part of this process, relatives would be 
counselled and assessed by local authorities for their 
suitability to care for the child. Advice would be available 
following the child's arrival about the availability of different 
orders and about application for British nationality. 

112. If there are to be two different routes, as at present, 
there is a need for greater clarity about the differences between 
them, the circumstances which each is designed to meet and the 
criteria and safeguards which need to be applied to each. 

113. Any discussion of intercountry adoption by relatives raises 
sensitive issues of differing cultural attitudes to family 
matters and differing perspectives of the interests of children. 
These call for understanding and for informed and sympathetic 
consideration. Views will be welcome. But discussion must also 
acknowledge the international framework of standards and 
requirements. Whatever may be the internal law and practice in 
relation to adoption by relatives, it is clear that the 
international instruments apply the same criteria to all 
adoptions. Article 21(b) of the UN Convention on the Rights of 
the Child states that intercountry adoption can be considered 
only where the child cannot be cared for in any suitable manner 
in his own country. Article 4 of the UN Declaration on Social 
and Legal Principles relating to the Protection and Welfare of 
Children, with Special Reference to Foster Placement and 
Adoption, Nationally and Internationally provides that 'when care 
by the child's own parents is unavailable or inappropriate, care 
by relatives of the child's parents, by another substitute ~ 
foster or adoptive - family or, if necessary, by an appropriate 
institution should be considered' . Unlike Article 21 of the UN 
Convention, Articled of the Declaration applies to domestic as 
well as intercountry adoption, and 'The Adoption Process'®® draws 
attention to its relevance to UK adoption law. 
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114. The possibility of including adoption by relatives in the 
proposed international convention on intercountry adoption has 
yet to be debated. There would be advantages. Children in 
intercountry adoptions by relatives would be assured thereby of 
the same services and safeguards as other children in 
intercountry adoption, the same welfare investigation and 
reports, and the same attention to their needs and wishes. 
However, there may be grave difficulties in reaching agreement 
on definitions and in relation to the interaction between the 
convention adoption requirements and numerous national 
immigration laws with different approaches to the admission of 
children to join relatives. Procedures would also need 
considerable modification as these are designed to meet the case 
where prospective adopters wish to apply for an unrelated child 
to be placed with them. If in-family adoptions were excluded 
from the convention, there could still be benefits to in-family 
adoptions. Where the infrastructure of central authorities and 
adoption services required by the convention was in place, there 
could be scope for bilateral arrangements between sending and 
receiving countries for these services to supply each other with 
welfare reports on children and on prospective adopters related 
to them, and with the views of the authorities in each country. 
Applications for the admission of children to join relatives are 
frequently made more difficult because in some countries there 
are at present no welfare services which can be asked to make 
enquiries and provide an objective assessment of the child's 
circumstances, of the options for care in his own country, 
perhaps by other relatives in that country, and of the child's 
understanding, wishes and feelings in the matter and those of 
other family members. 
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PART 8 



THE ADOPTION PROCESS 

115. New provisions for the entry of children would need to be 
complemented by provision in adoption legislation to cover the 
adoption arrangements and the period after the child's arrival 
in the UK. Legislation could specify the same requirements as 
for domestic adoption, with additional or different requirements 
to meet specific features of intercountry adoption. Provision 
would be needed for four stages: 

a. assessment and recommendation of applicants; 

b. consideration of placement proposed by overseas 
agency ; 

c. authorisation of applicants to proceed with the 
placement, subject to immigration requirements and 
finalisation of arrangements in the country of origin; 

d. the interval between the child's arrival in the UK and 
adoption proceedings. 

116. The Adoption Agencies Regulations could prescribe the duties 
to be performed in relation to intercountry adoption. Both local 
authorities and approved adoption societies would be required to 
observe the Regulations in any intercountry adoption arrangements 
with which they were involved. The duties would be the same as 
for domestic cases, where appropriate, and otherwise designed to 
meet specific features of intercountry adoption. In particular, 
requirements in relation to services to natural parents, matching 
and placement would need to be modified or omitted as they fall, 
in intercountry adoption, to the agency in the sending country. 
Such modification would enable an intercountry adoption to be 
arranged within the Regulations as an agency placement. 
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117. Adoption agencies in the UK could be required to act only 
in co-operation with officially authorised agencies or public 
authorities overseas. There could perhaps be a requirement that 
agencies should assist with adoption applications and adoption 
arrangements only in relation to overseas agencies/authorities 
with which they had been authorised to work by the Health 
Departments or with whom bi-lateral agreement had been reached. 
The Health Departments could be required to maintain and keep up 

to date a list of overseas bodies with whom UK agencies would 
work. 

118. Regulations would need to specify r 

a. duties in relation to prospective adopters, to cover 
counselling and assessment; 

b. duties in relation to a placement proposed by an 
overseas agency, including consideration of the prospective 
adopters' suitability for the particular child and 

providing them with information sent by the overseas 
agency; 

c. duties in respect of the placement when the child 
arrives in the prospective adopters' home; 

d. the functions of the adoption panel in relation to 

intercountry adoptions: these might be: 

- to recommend whether a prospective adopter is 
suitable to be an adoptive parent for a child from a 
particular overseas country in the light of 
information supplied about children available for 
adoption from that country; 



- to make recommendations in relation to the age and 
any other characteristics of a child for whom the 
prospective adopter is considered suitable; 
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“ to recommend, on consideration of a placement 
proposed by an overseas agency, whether the 
prospective adopter is a suitable adoptive parent for 
that child. 

119. Legislation could specify the criteria to be satisfied 
before authorisation could be issued to enable the adopters to 
proceed with the proposed adoption. These would cover, broadly, 
the matters on which the Health Departments seek to satisfy 
themselves as part of the present non-statutory procedures and 
which are described in paragraph 83. Specific requirements might 
be: 



a. information from the overseas agency about the child's 
identify, background, circumstances, family and health 
history, and the reason for the adoption. 

b. confirmation by the competent authorities overseas 
that the child cannot be suitably cared for in that country 
and that, in their opinion, intercountry adoption would be 
in his best interests. 

c. evidence of agreement to adoption supplied by the 
overseas agency: this might be either a consent in 
accordance with the requirement of UK adoption law or a 
consent in accordance with the law of the sending country. 
Laws in relation to parental agreement to adoption differ. 
Some countries, for example, require the consent of grand- 
parents rather than mother, where the mother is a minor. 
Certification of abandonment to meet the requirements of UK 
adoption law must certify that the parents have abandoned 
the child and cannot be found. The law of some countries 
allows consent to adoption to be given by competent 
authorities if the child has been left in a children's home 
for a specified period without parental contact, although 
the parent's whereabouts may be known. If it were decided 
to accept evidence of parental agreement or abandonment in 
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accordance with the law of the sending country, a change in 
UK adoption law would be needed to enable courts in the UK, 
in intercountry adoptions, to accept forms of parental 
agreement other than those prescribed in the Adoption Acts, 
and to dispense with agreement on different grounds than 
those prescribed in the Acts. Views are invited. 

d. agreement by the overseas agency to supervise 
introduction of the child and adopters. 

e. evidence of suitability, following assessment by an 
adoption agency in the UK that the adopters are recommended 
as suitable to adopt the particular child. 



120. Legislation could provide for authorisation to be issued for 
the prospective adopters to proceed with the proposed adoption 
placement. Authorisation would enable the applicants to apply 
for entry clearance for the child and to satisfy the Home Office 
that the statutory requirements in respect of intercountry 
adoption were met. Authorisation would also provide assurance 
to the overseas authorities that the UK requirements were met 
subject to successful completion of arrangements. To allow for 
completion, authorisation would take effect when the following 
conditions were met: 



a. the introduction of both prospective adopters to the 
child; 

b. the completion of the arrangements in the child's 
country of origin, by the placement of the child and either 
(i) authorisation in the country of origin for the child to 
travel to the UK for the purposes of adoption or (ii) the 
making of an adoption order in the country of origin, where 
required by the law of that country; 
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c. 



the issue of entry clearance by the Home Office. 



121. Arrangements for introduction between a child and 
prospective adopters and for a child's journey to the UK call for 
particular consideration. In most cases (although adopters of 
Romanian children tended to be an exception), prospective 
adopters are only able to manage one visit to the child's country 
of origin. It is preferable for prospective adopters to visit 
the country before they make up their minds about seeking to 
adopt from that country, but not all can afford to do this. 
Under the present entry clearance procedures, a child must be 
brought to the UK by at least one of the adopters: otherwise, 
an offence may be committed under section 1 1 of the Adoption 
Acts. There are clear advantages to a child in travelling to 
his new home in the care of those who are to be his new parents. 
But should this continue to be an essential condition of 
authorisation in all cases, provided the child and adopters have 
already been introduced to each other under the supervision of 
the placing agency, within a specific period before finalisation 
of the arrangements? If this were not to be a requirement, what 
arrangements would be acceptable for the child's journey to the 
UK? It might well, for example, be acceptable for a child to be 
brought to the prospective adopters' home by a carer with whom 
the child is familiar. The cost of this could, of course, be the 
same as a second journey to the country of origin by one of the 
adopters. Some overseas agencies arrange for children to be 
escorted to their new home in the care of people who, although 
they are trustworthy and competent, are strangers to the child, 
airline cabin staff, for instance. Could this in any 
circumstances be considered acceptable for children coming to the 
UK for adoption? 

122. With whom should responsibility lie for making the two 
decisions which are critical to the intercountry adoption 
process? These decisions are: 



See below, para. 225. 
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a. that the applicants can be recommended as suitable in 
principle to adopt a child from a foreign country; 

b. that, on consideration of a proposed placement and if 
the applicants are considered suitable for the particular 
child, the applicants can be authorised to proceed with the 
proposed adoption. 

123. The decision on suitability in principle might be made by 
the adoption agency or by the Health Departments. Authorisation 
might be given by the adoption agency, the Health Departments or 
by a court. 

124. At present, the duty of advising the Home Office on the 
suitability of prospective adopters falls to the Health 
Departments. Would there be merit in giving responsibility for 
decisions on suitability in principle and for the issue of 
'authorisations to proceed' to the Health Departments, especially 
while intercountry services and procedures were being developed? 
There would be opportunities to ensure the application of 
consistent standards, and difficulties would be readily 
identified. The Health Departments have only rarely dissented 
from a view formed by an agency, but the involvement of the 
Social Services Inspectorate and the Medical Officers of the 
Health Departments has been helpful iii the development of 
intercountry services. The difference would be that the 
documentation, instead of reaching the Health Departments from 
a number of sources, as at present, would be submitted by UK 
agencies and overseas authorities. Delegation of responsibility 
for authorisation to agencies would be more in keeping with 
domestic practice, where statutory responsibility for approval 
and placement decisions falls to agencies. The relative 
efficiency of different systems must be an important factor. 
Some overseas authorities are content to communicate with 
individual agencies. Others prefer, and find it more efficient, 
to deal with a central authority. Views are invited. 
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125. Views are also invited on the suggestion that court approval 
might be required before a child could be brought to the UK for 
adoption. This should be considered in the light of suggestions 
put forward in 'The Adoption Process' If there were such a 
requirement, should the application be made by the agency or the 
prospective adopters? 



Care and protection of children awaiting adoption in the UK 

126. Children brought to the UK by non-relatives, including 
children who are subject to an adoption order which is not 
recognised in the UK, are private foster children under the 
Foster Children (Scotland) Act 1984 or the Children Act 1989. 
Prospective adopters are required to notify the local authority. 
Local authorities have duties in connection with the supervision 
and welfare of the child. When the prospective adopters give 
notice to the local authority of their intention to apply for an 
adoption order, the child becomes a protected child under section 
32 of the Adoption Acts. Local authorities are under a duty to 
visit a protected child from time to time, to satisfy themselves 
as to the well-being of the child and to give advice as to his 
care and maintenance as appears to be needed. 

127. Are these arrangements sufficient? If intercountry 
adoptions were to be processed as agency placements, it would be 
more logical and could safeguard the child more effectively if 
the duties of the local authority or other adoption agency in 
respect of the child were the same as an agency's duties in 
respect of any child placed by an agency in a domestic adoption. 
These duties could apply automatically from the time the agency 
received notice of the child's arrival in the prospective 
adopters' home. The duties are prescribed in the Adoption 
Agencies Regulations and are discussed in 'The Adoption 
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Process' It would also fall to the agency, as part of the 
agency's duties, to prepare reports for the court in the usual 
way. 

128. There may also be a need for greater clarity about the 
child's legal status while awaiting adoption. Under UK law, 
parental responsibility remains with the parent. In the child's 
country of origin parental responsibility may have been 
terminated by an adoption order or other process or operation of 
law. In any case, the parents are no longer in a position to 
exercise parental responsibility, nor is it intended that they 
should do so. There is, therefore, no one with parental 
responsibility for the child. Should parental responsibility be 
given to the adoption agency pending the making of an adoption 
order, in the same way as for a child subject to a care order? 
This would not terminate the parents' parental responsibility. 
But it would mean that the child was not left with no one legally 
able to exercise parental responsibility, and it would restrict 
the adopters' rights pending adoption, as is the case with 
domestic adoption placements. 



129. At present, where a child is brought from overseas for 
adoption, the adoption is usually a non-agency arrangement. An 
adoption order cannot be made unless the child is at least 12 
months old and at all times during the preceding 12 months has 
had his home with at least one of the applicants;72 if the child 
IS placed by an adoption agency in the UK under the Adoption 
Agencies Regulations, or if the applicant is a parent, step- 
parent or relative of the child, an adoption order cannot be made 
unless the child is at least 19 weeks old and has had his home 
with at least one of the applicants at all times during the 
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preceding 13 weeks. If it were agreed that intercountry 
adoptions should be processed as agency placements, these 
requirements could apply to intercountry adoptions. 

130. In addition, an adoption order cannot be made unless the 
court is satisfied that the adoption agency or local authority 
with the duty of reporting to the court has been offered 
sufficient opportunity to see the child with the applicants in 
the home environment.^^ There is no upper limit to the interval 
before an adoption order can be made. 

131. 'The Adoption Process' discusses the purposes of a period 
of supervision after placement and before an adoption order can 
be made. It provides an opportunity for the agency to give 
advice and support during the settling-in period, to help with 
any difficulties and uncertainties on the part of the adopters 
about the child's adjustment and development, and to help the 
child with any difficulties. During this period, the agency is 
able to observe development of the process of attachment between 
child and adopters in order to satisfy itself that the placement 
decision was right and that parental responsibility should now 
be granted to the adopters.^ 



132. 'The Adoption Process' questions whether a minimum of 13 
weeks is a sufficient period in any placement. An adoption order 
is unlikely, in practice, to be made in such a short time, 
because of court timetables and because agencies and adopters 
generally agree that a longer period is needed.^® The Paper asks 
for views on the minimum interval between placement and the 
making of an adoption order. 
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133. It is suggested as an option that an adoption order should 
not be made unless the agency or local authority has had 
sufficient opportunities, since the placement or application, to 
observe the child with the applicants in the home environment; 
and that the adoption order should not in any case be made until 
at least six months have elapsed from the date of placement or 
application. In any discussion of the most appropriate interval, 
the importance of a period of observation and investigation needs 
to be weighed against the risk of unnecessary delay and 
uncertainty.^ This applies to both domestic and intercountry 
adoption. 

134. Flexibility is needed, since a longer 'settling in' period 
may be needed in one case than in another. Should there be 
provision for referral to the court for directions if there is 
a dispute between agency or authority and applicant about the 
need for a longer period? Should there also be provision for 
referral to the court, even where there is no dispute, after a 
period of, say, two years, to avoid the possibility of 
unreasonably protracted placements?^® 

135. Prospective adopters of children from overseas are required 
to undertake, as a condition of entry clearance for the child, 
that they will make an application for an adoption order. They 
cannot, of course, be obliged to do so. Should there be 
provision for the agency to seek directions from a court in the 
event of no application being made within a specified period 
without good reason? 

136. Discussion in 'The Adoption Process' about the court 
process, the need to safeguard the child's interests in 
proceedings and the need to ensure the child a voice in 
proceedings also applies, of course, to children who come from 
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overseas for adoption. 
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PART 9 



ELIGIBILITY AND SUITABILITY 

137. There is a distinction between the eligibility criteria laid 
down by statute and the criteria which agencies apply in 
assessing the suitability of people who want to adopt or 
determining whether children will benefit from adoption. in 
intercountry adoption, the criteria of both sending and receiving 
countries must generally be met. The eligibility criteria which 
are prescribed in UK legislation are discussed in 'The Adoption 

Process'^ and this section should be read in the light of that 
discussion. 



Children 

138. In the UK, an adoption order may be made in respect of an 
child who has not attained the age of eighteen, except that an 
order may not be made in relation to a child who is or has been 
married.®^ This means that a child cannot in practice be 
admitted for adoption unless there is sufficient time for an 
adoption order to be made. Many sending and receiving countries 
apply a similar upper age limit. Some sending countries, as a 
matter of practice, do not allow children over a certain age, for 
example seven, to be adopted abroad because of the greater 
difficulties associated with the adoption of older children. 

139. Some sending countries do not place young babies for 
adoption with foreigners. The reasons are usually to ensure that 
children are not placed for adoption with foreign adopters until 
it is clear that suitable arrangements for their care cannot be 
made in their own country; to guard against trafficking 
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involving private transactions with pregnant women and new 
mothers; and to provide for more reliable assessment of the 
child's state of health than is possible in young babies. 

Adopters 

140. Few eligibility criteria are prescribed in UK legislation. 
'The Adoption Process' discusses whether there is a case for 
prescribing criteria more strictly in primary legislation or in 
Regulations; or whether more guidelines should be laid down in 
guidance to adoption agencies. If criteria were embodied in 
primary legislation or Regulations, agencies (and courts) would 
be bound to apply the criteria and would-be adopters could not 
accuse a particular agency of unfairness. Guidance issued by the 
Health Departments would have the advantage that it could allow 

flexibility to take account of changing circumstances or 
attitudes.®^ 

141. In assessing the suitability of people to be recommended to 
an overseas agency, UK agencies need to know whether that country 
operates particular inescapable criteria; whether they have 
particular preferences; and the characteristics of the children 
which are available for adoption, in relation, for example, to 
age and health. 

Aoe 

142. Lower age limits only are prescribed in UK legislation: 
adopters must be at least 21, or 18 in the case of a parent who 
is adopting his or her own child jointly with a step parent.^ 
Age is a factor which, in UK adoption practice, can cause 
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frustration, anger and misunderstanding among people who want to 
adopt. This is caused partly by the practice of agencies of 
using age limits as a rationing device because the numbers of 
people who want to adopt healthy infants far exceed the number 
of such babies needing adoptive families. This does not apply 
where people are being assessed as adopters of children from 
overseas, although a number of sending countries specify age 
limits for prospective adopters. 



143. 'The Adoption Process' discusses the question of adopters' 
age in some detail. It suggests®^ in the context of domestic 
adoption practice that applicants might feel less dissatisfaction 
if age limits or guidelines were prescribed within which people 
could be considered. These might, for example, be framed in 
terms of an upper age, say 40 to 45, at placement for infants 
under two years, with flexibility for older children; or an 
interval between the ages of adopter and child might be set, say 
40 or so. These limits could be specified in legislation. Or 
they could be set out in guidance or guidelines, which would give 
more scope for flexibility where applicants might have 
exceptional qualities to offer. 



144. Either option would be in keeping with much international 
practice. Many sending countries prescribe either an upper age 
limit, usually about 40 for the adoption of babies and rarely 
more than 45, a maximum age gap between the child to be 
adopted and the elder of the adopters. This device also serves 
to disqualify couples with a wide disparity in age. The policy 
in Hong Kong, for example, is that: 'since our children are 
under six, and we do not want too big an age gap between parent 
and child, childless couples over 45 are usually not considered. 

Couples over 40 are usually not considered for children under 2 
years of age' 
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145. There is a similar variety of law and practice in receiving 
countries in relation to people who may be approved as suitable 
adopters of children from overseas. Legislation in the 
Netherlands®® sets an upper age limit of 42, which may be 
extended to 44 by the Minister of Justice if there are 
exceptional circumstances. There is also a requirement that the 
age difference between adopters and child should not exceed 40 
years at the time of placement, unless there are exceptional 
circumstances. Sweden has no upper age limit in law, but 
practice guidance®^ suggests that 'applicants aged about 40 or 
over must have special qualifications in terms of parental 
suitability which offset their advanced age in this context' . 



146. Age can never be discounted as a factor in adoption, whether 
or not there are specific rules or guidance. Agencies must be 
satisfied that adopters have a reasonable expectation of 
retaining health and vigour to care for a child until he is grown 
up. Age IS one of a number of factors which should be taken into 



account in determining whether an applicant meets this criterion. 

Where a married couple wish to adopt, the criterion must apply 

to both partners. It would not be fair to place a child in a 

situation where the respective ages of the applicants make it 

likely that one parent might be widowed or might find himself or 

herself caring for an ageing and possibly infirm spouse during 

the child's adolescence. Swedish practice guidance takes a 

similar view and cautions against arguments that the youth of one 

partner can compensate for the age of the other: 'both parents 

must have the qualities and the strength which, so far as one can 

tell, will enable them to function throughout the child's 
formative years.'®® 
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147. These arguments apply equally in the adoption of any child, 
whether British or foreign. It could be argued that they may 
apply with even more force in intercountry adoption, given 
research findings which suggest that intercountry adoptions may 
be particularly at risk during the adolescent years.®^ A double 
generation gap, or a gulf in the ages of prospective adoptive 
parents, may be p^articularly significant at this stage of the 
child's development. 

148. There would certainly seem to be no case for operating less 
stringent criteria or guidelines in respect of intercountry 
adopters from those which apply in respect of domestic adoption. 
These will be subject to any additional restrictions or more 
rigorous requirements which may be imposed by the sending country 
to which the application is to be made. At the same time, there 
is no place for upper age limits which are used solely as a 
rationing device for would-be adopters of British babies and do 
not relate to suitability. 

Health 



149. There are no statutory requirements in UK legislation in 
respect of the health of adopters. Adoption agencies are 
required in Regulations®® to obtain a report on the prospective 
adopters' health from a registered medical practitioner, covering 
prescribed matters®^. These include personal and family health 
history and current state of health, and consumption of tobacco, 
alcohol and other habit-forming drugs. The importance of health 
factors in the assessment of adopters is discussed in 'The 
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Adoption Process' These factors and the factors in paragraph 
146 apply equally in intercountry adoption. 

Marital Status 

150. In the UK, two people who are married to each other may 
adopt a child jointly.®^ A sole applicant may adopt. A married 
person may only adopt alone if the court is satisfied that the 
spouse cannot be found or is incapable of applying to adopt by 
reason of mental or physical ill health, or that the couple have 
separated and the separation is likely to be permanent.^ 

151. Many sending countries will only accept applications to 
adopt from foreigners who are married couples. Some will accept 
applications from single people, although as a matter of practice 
this is generally restricted to placement with a single woman. 
Generally, sending countries do not allow adoption by two people 
who are not married. Some sending countries expect applicants 
to have been married for a specified period. 

152. An important aim in any adoption placement is to choose a 
family for a child which offers the best chance of stability, as 
far as can be judged. Forming a view on the likely stability of 
a marriage is naturally fraught with difficulty and uncertainty. 
It is even more difficult if the marriage is of such recent date 
that there is no track record. Agencies in the UK generally 
expect applicants to have been married for at least three years, 
although some are prepared to take into account periods of co- 
habitation preceding marriage, where evidence of it is available. 
'The Adoption Process suggests two possible options for 
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change. There could be a requirement in legislation that 
applicants should be married for three years. Or guidance could 
provide that applicants should be married for a minimum of three 
years but could allow an agency to exercise discretion in the 
case of more recently married applicants who had been living 
together before marriage. Questions about the stability of a 
marriage may be particularly relevant in the case of applicants 
who have been married before. The greater likelihood of divorce 
in the case of second and third marriages^ does suggest that 
particular care by agencies is needed, and that applicants must 
accept this. 

153. Any minimum criteria in UK law or guidance would, of course, 
be subject to any further or more rigorous requirements of the 
sending country. An intercountry adoption is likely to subject 
a marriage to as much strain as a domestic adoption - or natural 
parenthood - and probably to a greater strain. Reports are being 
received of marriages which have broken down following the 
arrival of a Romanian child. 

154. Intercountry adoption may have a particular attraction for 
some single women, who would like to adopt a young child but are 
unlikely to be able to do so in the UK, where agencies generally 
prefer to place a child in a family with a mother and father, 
unless there are exceptional circumstances. 

155. ^The Adoption Process' draws attention to the practice of 
some agencies of placing children with an applicant who is single 
but who lives with a partner.®^ Although only one partner is the 
legal parent of the child with parental responsibility, the 
reality can be that both partners are acting as parents and the 
adopter's partner is in a position of influence in relation to 
the child's care and upbringing. That Paper asks whether this 



Haskey , d.C., 'Marital status before marriage and age at 
marriage: their influence on the chance of divorce'. 

Population Trends 32, (1983), pp.4-14. 
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practice is in keeping with the spirit of a prohibition 
adoption by couples who are not married. A similar question 
arises in respect of intercountry applicants: can it be right 

or fair or honest to recommend to an overseas agency which does 
not place children with unmarried couples a single applicant who 
is living with a partner? 

Age of child 



156. Most people who are interested in intercountry adoption are 
interested in adopting a baby or a young child of up to, say, 
three, or at most five. People who are too old to be considered 
for a child of this age but who are prepared and suitable to 
adopt an older child can be considered for a British child. Some 
sending countries do now have programmes for the intercountry 
adoption of older children and handicapped children, as the 
number of intercountry adopters wanting young children exceeds 
in some places the number needing families, or as successful 
domestic adoption programmes for young children are developed. 
Older or handicapped children tend to go to adopters in countries 
which do not have domestic adoption programmes for older or 
handicapped children. Research findings suggest that 
intercountry adoptions of older children are more at risk of 
breakdown.^ Commonsense suggests that the problems of 
adaptation, attachment, and change of language, culture and 
environment must be greater for older children. Nor is there, 
in intercountry adoption, the opportunity for careful 
introduction of child and adopters over a period of time. All 
this suggests a need for caution in recommending applicants as 
suitable adopters for older children, where they insist that they 
prefer to adopt a foreign child, perhaps for humanitarian 
reasons. Experience and research findings suggest that 
exceptional qualities and commitment are needed together with a 
realistic understanding of the demands of such an adoption. 
Fuller information about the child and his life history than is 




See Thoburn, J. and Charles, M., op, cAt .. pp. 20-22, 25. 
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usually supplied would also be needed before a proposed match 
could be deemed acceptable. 

Recommendation for more than one child 

157. Some applicants ask to be recommended for the placement of 
more than one child at the same time, where the sending country 
permits this. Few countries with regulated and supervised 
adoption programmes do allow the placement of more than one 
child, except where the children are siblings. People who want 
to adopt two children may be influenced by considerations of 
expense, and fears that a second child may not be available 
later. Others may think that two children will provide support 
and company for each other in a strange environment. These 
arguments overlook the fact that each child will have his own 
identity and a different background, history and needs. Each 
will make his own demands on the adopters and other members of 
the family. And each needs time to settle in the family and 
establish his relationship with the adopters and other members 
of the family. These are factors which influence the accepted 
practice of adoption agencies of placing a second child in a 
family only after an interval of not less than one year, or 
longer if necessary. This allows for evaluation of the progress 
of the first child and consideration of the effect on him if a 

second child is to join the family. These factors apply with 

even greater force to intercountry adoption where children are 

likely to be particularly demanding in the early months after 

arrival and to need more time and help in adjusting and settling. 
A child should not be expected, in addition, to adapt to another 
new child in the family during this period. Is it possible to 
recommend applicants as suitable in principle for two or more 
siblings? This seems doubtful, given that discussion of the 
potential demands on them and assessment of their capability will 
depend on information about the ages, health and state of 
development of the children concerned. It may be that applicants 
can only be assessed as adopters of siblings where a specific 
placement has been proposed. 
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M.. sessment._where t here are children of the family 



1 58. Similar considerations apply where there are already 
children - whether natural or adopted - in the applicants' 
family. Applicants who want to adopt to add to or complete their 
family need to understand the effect which the introduction of 
a child from overseas may have on their existing children. This 
is always important in the placement of children for adoption, 
but is particularly important in the case of intercountry 
adoption because children in intercountry adoption are more 
likely to have needs which require the undivided attention of the 
adopters. Nor are there opportunities in intercountry adoption 
for gradual introduction of the existing children to their new 
sibling. Applicants need to be able to demonstrate that they are 
aware of the need to prepare children already in the family so 
that they do not see the new child as a threat to their own place 
in the family. They need help from their parents, too, in 
understanding that there will be repercussions following the new 
child's arrival and to be prepared for behaviour which may be 
upsetting and disruptive. The effect on the existing children 
in the family will depend on their age, maturity, security and 
personality. Research findings agree that placement of a child 
close in age to an existing child in the family is a factor which 
puts on intercountry adoption at risk.^ All these 
considerations are especially significant where there are 
children of previous marriages in the family. it could not be 
right for an adopted child to join the family unless the new 
relationships between the existing members have developed and 
settled satisfactorily. (See also Part 10: Health and 
Development of Children). 



Issues of Race and Culture 

159. Not all intercountry adoptions are transracial: some 

adopters seek to adopt a child from a particular country because 
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the child will share their own racial origin and religion. But 
the majority of intercountry adoptions are transracial or 
transcultural or both. Some people are, indeed, opposed to any 
intercountry adoption where child and adopters are not of the 
same racial origin and religion. Others believe that a child's 
need for a stable and loving family life is the only important 
factor and that differences of racial or cultural origin are 
immaterial. 

160. Between these extremes, there is a wide acceptance that 

racial and cultural origins are important factors which cannot 
be ignored in the placement and upbringing of children. The 
Children Act 1 989"’^ requires local authorities, in decisions 
relating to children, to have regard to the child's religious 
persuasion, racial origin and cultural and linguistic background. 
'The Adoption Process' suggests that a similar requirement 
might be incorporated into adoption legislation. In the great 
majority of cases, placement with a family of similar racial 
origin and religion is most likely to meet a child's needs as 
fully as possible. But sometimes adoption by a family of 
different racial origin or religion may be the best choice for 
a particular child. In other cases, such a placement may be the 
best available choice: this is true of many intercountry 

adoptions, provided the requirement of the UN Convention is met, 
that the child cannot be cared for in any suitable manner in his 
own country. 

161. The extent to which adopters of a different racial, cultural 
and linguistic background are acceptable is, in the first 
instance, a matter for the authorities in the child's country of 
origin. Some countries, Poland, Hong Kong and India, for 
example, give priority to adopters of the same ethnic or cultural 

s.22(5)(c). 

Discussion Paper No. 3, para. 64. 

See Cl (90) 2, 'Issues of Race and Culture in the Family 
Placement of Children' . 
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origin or religion. In others, there is no evidence that adopters 
are selected or given preference on account of, say, religion, 
as would be possible in Latin American countries where many 
applicants are from countries which are also mainly Catholic. 
For some countries, it is inevitable that almost any intercountry 
placement will be with adopters of different race, culture and 
religion. 

162. Whether or not sending countries have stated preferences, 
the assessment and preparation process must take account of the 
special factors associated with transracial and transcultural 
adoptions and the applicants' capacity to be parents to a child 
from a different cultural background. The multi-racial nature 
of British society can mean that opportunities can be available 
to children as they grow up to get to know people who also 
originate from the child's country of origin. There are adoptive 
parents' groups which exist to enable children adopted from the 
same country of origin to meet. These are valuable, but ideally 
other contacts are needed; otherwise, there is a danger that 
such groups may tend to re-enforce the differences between the 
adopted children and others. But such opportunities depend on 
the adopters' style of life and their readiness to adapt their 
style of life to seek friends and contacts in particular groups 
and to live where this is a possibility. Not all prospective 
adopters are willing to do this, or would find it practicable. 
How much weight can realistically be given to this factor? 

163. It is reasonable to expect that adopters will be prepared 
to make efforts to keep children in touch with their cultural 
origins and to feel a sense of pride in their origins. But, with 
every commitment and effort, the reality is that children from 
overseas will find obstacles, when they grow up and want to get 
to know their country of origin, in identifying with that country 
and its society. They will probably not speak the language 
fluently, if at all, and may have been brought up in a different 
religion. This may be an inescapable consequence of intercountry 
adoption, and one with which adopters must be prepared to give 
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sympathetic and understanding help to children as they grow up 



Special Factors in Intercountrv Adoption 

164. Most of the factors discussed here in relation to assessment 
apply to all adoptions. When applicants are being assessed and 
prepared for intercountry adoption, there are, in addition, 
particular factors to be given weight. These include: 

a. the decision whether to accept an application to adopt 
a child and the decision whether to place a child with the 
applicants lie with the sending country: there can be no 
guarantee that a recommendation of suitability will lead to 
a child being placed. 

b. applicants will not have the advantage of all the 
services which are routinely provided in domestic adoption 
placements: in particular there will be no opportunity for 
the gradual introduction between adopters and child which 
is the norm in UK adoption. Applicants will usually meet 
the child during a single visit to the country of origin 
and will have to decide on the basis of that meeting 
whether or not they wish to proceed. Authorities in 
sending countries are concerned and angered by some 
adopters who want to reject the child with whom they have 
been matched and to 'pick and choose' in order to find the 
youngest, healthiest and most appealing children. 
Obviously, people cannot be allowed to do this. 
Nevertheless it would be a grave mistake for applicants to 
go ahead with the adoption proposals if they did not feel 
that they and the child were right for each other: 
applicants need to be prepared for the possibility that, 
even at a late stage, long hoped-for plans may not in every 
case come to fruition. 



c. background information about the child and his family 
background and health history are unlikely to be available 
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to the same extent as in an adoption placement in the UK. 



d. agencies must be satisfied that applicants fully 
understand and are prepared for and equal to the particular 
difficulties which may arise in intercountry adoption in 
relation to the health and development of children, 
adaptation and settling in, and - where the child has begun 
to speak - language. 

e. agencies need to be satisfied that applicants have a 
sensitive understanding of the help which children will 
need as they grow up, of their need to learn about the fact 
of their adoption and of their need for information about 
their origins and early history. 



Applying the Same Standards 

165. The principle that the same standards should be applied to 
intercountry and domestic adoptions does not appear to enjoy 
unanimous support in the UK. It has been suggested by some 
people interested in intercountry adoption that standards of 
suitability for adoption can be lower in intercountry adoption 
than in domestic adoption. That is, a person who could not be 
considered suitable in the judgment of an agency to adopt a 
British child because of age, health, parenting capacity, 
motivation etc could be recommended to the authorities in another 
country as suitable to adopt a foreign child. Others take the 
view that although assessment and preparation of adopters may be 
necessary in the case of British children, it is not needed for 
foreign children. Concerns for the welfare of children have 
frequently been equated with 'red tape'. Some prospective 
adopters of Romanian children in particular were clearly 
surprised and offended that their fitness to adopt should be 
questioned. Another view pays lip service to the principle of 
careful assessment and preparation but expects that this can be 
done within a matter of weeks if not days. 
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166. There is no international support at all for these notions. 
There is general agreement among sending and receiving countries 
that intercountry adoption is not a baby-finding service for 
childless couples or a short-term rescue mission or an act of 
humanitarian aid. It is a means of providing a child with a 
permanent family in which he can find stability and security. 
A review of intercountry adoption services in Victoria commented/ 
for example: '[if] the program is truly an adoption program then 
it must follow that the interests of the child are paramount and 
the high standards and practices which traditionally apply to 
adopters apply to this program'. There is also general 
agreement that intercountry adoption calls for special qualities 
of sensitivity and understanding, and for evidence of capacity 
to deal with particular difficulties of adjustment, health and 
development, which are more likely to arise in intercountry 
adoption, and to respond to the needs of a child from a different 
cultural background and, in many cases, racial origin. 

167. Much misunderstanding about the standards to be applied 
arises from a mistaken view of intercountry adoption as a short- 
term rescue operation. This has led to claims that 'any adopters 
must be better for a child than staying where he is' . This 
argument is not infrequently deployed by or on behalf of people 
who do not wish or intend to adopt a child who is known to be 
living in particularly disadvantaged conditions, such as an 
institution, but are seeking to adopt a baby as young as possible 
direct from his family. The argument is misconceived even where 
a child is living, as many Romanian children were, in deplorable 
conditions: it overlooks the fact that the greater the child's 
need, the greater the task facing the adopters. Officials of the 
Health Departments have been told by authorities overseas that 
they do not want or expect to receive recommendations in respect 
of any applicant who would be considered unsuitable to adopt a 
child in their own country. There is also a commonly held 



A Review of the Intercountry Adoption Service in Victoria 
by Mr Justice Fogarty, Ms K Sanders, Ms M Webster, October 
1989, Family and Children's Services Council. 
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assumption that if a British couple are not put forward 
adopters, a child will lose the opportunity of adoption. in 
fact, British intercountry adopters form a small minority of the 
large numbers of people worldwide who want to adopt a foreign 
child. In R V. Secretary of State for Health ex parte Luff '*0^ 
(judicial review of the Department of Health's advisory 
recommendation to the Home Office relating to two Romanian 
children), Waite J. said: 'the Secretary of State for Health was 
entitled, in my judgment, to tender advice to his colleague at 
the Home Office on the assumption that there was at least a 
reasonable prospect that if one set of adopters was rejected on 
the grounds of unsuitability, others could be found, or would 
come forward, to take their place' . 

168. What are the practical implications for agencies and for 
prospective adopters of a requirement to apply the 'same 
standards'? These include: 

a. the same care given by agencies to the assessment and 

preparation of prospective adopters as they would give in 
domestic adoption practice; and a process which allows 
time and opportunity for consideration and reflection. It 
has become clear that the period of six weeks which was 
originally provided for in the entry clearance procedures 
was quite insufficient: current departmental guidance 

provides for a guideline of six months. 

b. applicants being recommended as suitable only where 
the agency themselves would be prepared to place with them 
a child cf the age and characteristics of a child for whom 
they are recommended. This is a duty which an agency owes 
to any agency overseas which will rely and may act on its 
report and recommendation. 

c. applicants have a right to expect applications to be 
[1991 ] F.C.R. 821 . 
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dealt with fairly and to be given opportunities for 
complaints to be heard and decisions reviewed. But some 
people will be unable to adopt a child from overseas 
because they are considered to be unsuitable. People 
naturally find this both painful and difficult to accept. 
They feel that they have been judged unfit to be parents. 
This is untrue. People who might well be excellent parents 
of their own children may be unsuited to the particular 
challenge of adoption. Not everyone can make a suitable 
adoptive parent, and not everyone can make a suitable 
adoptive parent of a child from overseas. The enthusiasm 
and determination and persistence of many intercountry 
adopters are frequently remarked on. No doubt these 
qualities contribute to the success of many intercountry 
adoptions. But a strong desire to be an adoptive parent 
and a firm conviction of ability are not sufficient. A 
vital, underlying principle of adoption is that the 
judgment of fitness for the task is entrusted to others, 
and, in the first instance, to adoption agencies. This 
principle has been long accepted in relation to the 
adoption of British children. Can there be any honest 
claim that the same standards are applied unless the 
principle is also accepted in relation to the adoption of 
children from overseas? 
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PART 10 



HEALTH AND DEVELOPMENT OF CHILDREN 

169. The general picture which emerges from research is that a 
large proportion of children adopted from overseas are in 'poor 
or very poor health' on arrival, although this is not always 
defined. Research studies also agree in finding that many 
children make remarkable recoveries. Full recovery cannot, 
however, be guaranteed and some children can be expected to 
suffer the effects of undiagnosed health or handicapping 
conditions, or the longer-term effects of poor pre-birth 
experiences or early deprivation. These effects can include 
serious developmental delay, problems of attachment and 
behavioural difficulties. The body of research suggests that 
disabilities, chronic health problems and behavioural 
difficulties are factors influencing the success or otherwise of 
intercountry adoptions."*^ 

170. Some countries require health reports, which include 
specific clinical testing, on children in intercountry adoption 
because immigration laws restrict or prohibit the entry of 
children with certain health conditions. There is no such 
restriction in UK immigration law. Information about the health 
and development of children proposed for adoption in the UK is 
not required with a view to prohibiting the admission of children 
with health problems. It is an essential part of UK adoption 
practice, and a legal requirement in relation to placements 
within the UK, that information is provided about the health and 
development of children proposed for adoption. Prospective 
adopters need to be fully aware of any significant birth or early 
life experiences that may affect the physical, emotional or 
mental development of the child, so that they understand the 
associated responsibilities. Agencies responsible for the 
assessment and preparation of prospective adopters need to be 



Thoburn, J. and Charles, M. , op. cit . , pp. 25-26. 
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satisfied that they understand and are equal to these 
responsibilities and to the uncertainties attached to the health 
and long-term development of children in intercountry adoption. 

171. Adoption regulations in the UK call for detailed health 

reports on children considered for adoption and on birth parents 

where these are known. Adoption agencies are required to provide 

prospective adopters with 'written information about the child, 

his personal history and background, including his religious and 

cultural background, his health history and current state of 

health'. 1^ In intercountry adoption, the entry clearance 

procedures require prospective adopters to obtain a health report 

on the child on a medical report form"*®^ designed for use in 

intercountry adoption by British Agencies for Adoption and 

Fostering (BAAF) and adapted from the BAAF medical report form 

used in domestic adoption practice. The report is scrutinised 

by Senior Medical Officers in the Health Departments who will 

comment on specific health issues raised by information on the 

form, and will ask for more information if necessary. The form 

is designed to provide a comprehensive profile of the child's 

health and development, including information about genetic 

problems, antenatal care and details at and around the time of 

delivery. In some cases the quality of information is excellent. 

In others, unfortunately, much of the basic information is 

missing, or is given in a way which does not contribute 

meaningfully to a composite picture of the child's health and 
development . 

172. Factors which are important when considering the health and 

development of children in intercountry adoption fall in four 
main groups: 
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a. conditions which are identified on medical report 
forms (and observed by the adopters) and which are 
remediable: these include poor nutrition, problems with 
growth and minor developmental delay associated with poor 
care; these conditions can be expected to respond 
dramatically to medical treatment, where needed, and to the 
stimulation and 'tender loving care' which children are 
likely to get in their adoptive homes; 



b. however, factors which have been attributed to 
institutionalisation and to poor care and nutrition may 
mask major mental and physical handicap; in this respect 
medical reports can be misleading as a guide to outcome; 



c. emotional and behavioural problems associated with 
settling in to new conditions may be shown by some 
children; these may range from relatively minor 
behavioural aberrations, such as attention seeking, 
experienced by many parents, to the more extreme forms of 



behavioural problems associated with profound early 

deprivation such as headbanging, rocking and some other 

forms of self-stimulating behaviour; any of this behaviour 

may manifest itself on arrival or after a period in the new 
home ; 



d. there can be long-term implications of early 
deprivation or genetic background which in some cases may 
not be compensated for and may only become apparent as the 
child matures; for example, early language delay may never 

be fully compensated for and may lead to learning 
difficulties in later life. 

173. Prospective adopters need to understand the significance of 
these possible outcomes. They also need to be prepared to cope 
with uncertainty as to outcomes which may persist over a long 
period. Some uncertainty is inherent in any adoption and is, 
indeed, faced by any parent. But experience, backed by research 
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findings, suggests that there are particular uncertainties 
attached to intercountry adoption. Children from many countries 
are at risk from poor nutrition in the mother; poor health care 
before, during and immediately after birth; and the effects of 
institutionalisation and poor nutrition and health care during 
infancy and childhood. There is often uncertainty about a 
child's genetic background. Neonatal screening is unavailable 
in some countries. Medical information about a child may be 
severely lacking or may be misleading in terms of ultimate 
outcome. The existence of HIV and Hepatitis B infection has 
introduced a new uncertainty and anxiety into intercountry (as 
well as domestic) adoption. Blood tests cannot always be relied 
on to resolve this anxiety. Infection may occur during the 
interval between testing and arrival in the UK. 

174. Some adopters seeking to adopt very young babies may do so, 
among other reasons, to avoid the possible effects of 
institutionalisation and poor care during infancy. Some adopters 
resort to private arrangements through intermediaries in order 
to obtain a baby of a few weeks, or, in some cases, a few days 
old. Babies as young as this are less likely to be available 
through official, supervised adoption programmes. However, the 
medical and social history of child and mother prior to the birth 
may be of such poor quality that early placement may not fully 
compensate. Uncertainty about genetic factors are equally 
relevant, whatever the age at placement. And a young baby must 
always be an unknown quantity in terms of ultimate outcome 

because of the inherent difficulty in diagnosing developmental 
problems in very young babies. 

175. What can be learned from this body of knowledge and 
experience in relation to the handling of intercountry adoptions? 
It certainly suggests that international adoption practice should 
aim for the most careful and comprehensive health assessment and 
medical reports, including family health history, of children 
which are possible in the light of the health services and 
facilities available in the child's country of origin. This 
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information is vital not only to the adopters but to the children 
themselves, throughout their lives, and to their own children. 
But it remains doubtful whether receiving countries will be able 
to exercise much or any control over the quality of information 
provided. Adopters need professional advice with interpretation 
of medical reports on a child and opportunities to discuss the 
implications of available information, or lack of information. 
This underlines the importance of the role of agency Medical 
Advisers in intercountry adoption. There is scope for Medical 
Advisers to be more involved in individual cases than is 
universally the case at present. It is not known how many 
adopters who evade the entry clearance procedures obtain medical 
reports on children or seek professional advice in connection 
with medical reports. 

176. Most prospective adopters expect and are prepared for 
remediable health conditions arising from poor nutrition and 
care. They demonstrate great commitment and devotion in 
providing the loving care and nurture which children may need on 
arrival. Demanding behaviour and failure to show attachment tend 
to be more challenging. Adopters also need to be prepared for 
longer-term uncertainties and aware of the possibility of 
persisting behavioural problems, handicapping conditions and 
serious development delay, which cannot always be remedied by 
compensatory nurture. This is particularly important because 
many adopters who turn to intercountry adoption have decided that 
they cannot undertake to bring up a child who is known to have 
some handicapping condition. It would be wrong to be alarmist 
or unduly pessimistic. And the motivation, which is strong in 
some adopters, to respond to the needs of a child with a poor 
start in life must command respect. But it is essential that 
assessment and preparation of adopters address these issues fully 
and realistically and that they are not avoided or glossed over. 
It is disturbing that social workers have reported that some 
adopters resent discussion of health issues and complain that 
social workers are ^trying to put them off^ . Prospective 
adopters of Romanian children, in particular, have sometimes 
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seemed unable to look beyond the striking short-term improvements 
in the health of children brought to the UK which they have 
witnessed or of which they have heard. 

177. Some children adopted from overseas join families with 
children. These may be natural children or adopted children. 
It is essential that prospective adopters understand and are 
prepared for the effect which a child from overseas may have on 
the existing children of the family. The prospective adopters 
must have the understanding and the capacity to cope with this 
and to meet the needs of both the newly-arrived child and the 
existing child or children. There is documented evidence that 
some children adopted from overseas are carriers of resistant 
strains of bacteria which have been transmitted to other family 
members. (Antibiotic resistant strains of bacteria arise from 
inappropriate or incomplete antibiotic treatment of a previous 
infection.) Hepatitis B is highly infectious and, if there is 
any doubt about the virological status of a child, advice is 
needed on measures (including immunisation) to protect family 
members while definitive (diagnostic) screening is sought. 

178. Prospective adopters also need to consider realistically 
their expectations of an adopted child throughout childhood and 
adolescence, in the knowledge that development and achievement 
are influenced by a number of factors, which include genetic 
background and pre-birth experiences, as well as subsequent care, 
nurture and advantages. Research studies suggest for example, 
that children adopted from overseas may be less likely to do as 
well academically as other adopted children. ‘‘0® And there are 
indications from research findings that intercountry adoptions 
may be at particular risk of breakdown during the adolescent 
years when behavioural problems may emerge and cause stress. 

In discussion of their expectations of a child, prospective 
adopters readily give the response, which they believe is 

1QQ 

Thoburn, J. and Charles, M. , op. cit . . p.22. 

Ibia . . pp. 21-22. 
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expected of them, that they would not have unrealistic 
expectations but would be satisfied if the child 'fulfils his 
potential and is happy'. This response can be well intended but 
superficial. Adopters need time and help, as part of the process 
of assessment and preparation, to think about and prepare 
themselves for the spectrum of possibilities from the best to the 
worst. 
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PART 11 



INTERCOUNTRY ADOPTION SERVICES 
What services are needed? 

179. The services which are needed in intercountry adoption 
correspond in most respects with the services which are needed 
in domestic adoption. 'The Adoption Process ' is therefore 
relevant. There are additional complexities in intercountry 
adoption because the services must be provided in two countries 
and will be subject to the law and requirements of the country 
in which the particular service is provided. And there are 
particular factors in intercountry adoption of which services 
must take account and which call for particular care and 
attention. Children are moving from one country and culture to 
another and to a very different environment. Sometimes they are 
joining a family of different racial origin from their own. Many 
children have lived in circumstances of particular deprivation. 

Services for prospective adopters and those interested in 
intercountrv adoption 

180. Most people who seek to adopt children from overseas do so 
because they are unable to have children or are unable to have 
another child. 'The Adoption Process' discussed the need for 
improved counselling and information services for those who find 
themselves in this position. The Paper discusses, in 
particular, whether the Adoption Service is the right context for 
the provision of counselling services for the childless. It 
suggests that when people learn that they are unable to have a 
child of their own and have not yet fixed upon a particular 
course in response to this knowledge, they might be helped by 
more general counselling, covering all the possible options. 



Discussion Paper No. 3, paras. 59-99. 
Ibid . . paras. 78-80. 
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including infertility treatment and adoption. Those wanting more 
detailed information would be referred to the particular service. 
'The Adoption Process' asks for views on who might provide such 
a counselling service and where it could best be located; and 
suggests that ideally it should be available before people take 
the decision either to seek treatment at a clinic or to seek 
advice about adoption. 

181. This paper considers the services needed specifically in 
connection with intercountry adoption. Services and procedures 
must meet the requirements of Article 21 of the UN Convention on 
the Rights of the Child. They must also be compatible with 
any international convention on intercountry adoption to which 
the UK might become a signatory. The provisions of the Tentative 
Draft Convention on intercountry adoption and the general 
direction of the work of the Special Commission are important 
considerations. Ideas and discussion which follow are therefore 
based on the assumption that services should provide for 
intercountry adoptions to be arranged in co-operation between 
agencies and public authorities in the UK and in sending 
countries, and to be subject to safeguards to protect the 
interests of children and of other parties to adoption. 

182. The basic elements of such a service are: 

source s of factual information about law and 
procedures; the different countries from which children may 
be avaxlable for adoption; the probable age and other 
characteristics of such children; the requirements of 
other countries in relation to applications from foreigners 
and their eligibility criteria; the services available in 
the UK offering further information and assistance; 

cojunsellinQ , dis cussion and preparation , including 
opportunities for enquirers to learn about the implications 



112 

Above, para. 24. 
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of intercountry adoption and to talk over, reflect and, in 
the first instance, decide for themselves whether it would 
be right for them and whether they would be equal to the 
challenge of intercountry adoption; 

assessment of suitability , having regard to the 
eligibility criteria and other requirements of the 
particular country to which application is made and to the 
needs of children available for adoption in that country; 

where it is decided that adopters can be recommended 
as suitable to adopt a child from a particular country, 
assistance with completing the application and transmission 
to the overseas agency of the application and the home 
study report and recommendation; recommendation at this 
stage can be in principle only, giving as much information 
as possible about the age and characteristics of a child 
for whom it is considered that the applicants might be 
suitable; there can, of course, be no guarantee that the 
sending country will accept the application or place a 
child with the applicants; 

e. where an application is accepted and a child offered, 
receiving information from the overseas aoencv about a 
proposed placement ; considering the 'match' with the 
applicants; considering whether the applicants are 
suitable adopters for the particular child , in the light of 
information supplied by the overseas agency; if they are 
considered suitable, helping the applicants to decide 
whether they wish to proceed; 

communicating to the overseas aoencv the decision that 
the applicants are authorised to proceed with the proposal 
and wish to do so qt that the adopters do not wish or 
cannot be authorised to proceed; 

g. advice to the applicants to apply for entry clearance 
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for the child/ before travelling to the child's country of 
origin; 



I ntrodu ction t o the child : supervision and assistance 

at this stage is the responsibility of the agency in that 
country ; 

j. if applicants and overseas agency are content to 
proceed, issue of entry c learance and finalisation of the 
arrangements in the child's country of origin; this may 
involve adoption proceedings in accordance with the law of 
the country or authorisation for the child to be taken to 
the adopters' country for adoption; 

E toviding supervision an d support to child and family 
while the adoption hearing in the UK is pending; 
discharging statutory duties in connection with the 
adoption application qt taking action in the event of a 
breakdown of the placement; sending progress reports to 
the country of origin, if required; 

c omplaints procedures for applicants who are 

dissatisfied with services or who want to make 
representations about and seek reconsideration of a 
decision that they cannot be recommended as suitable to 
adopt or a refusal to authorise applicants to proceed with 
a proposed placement; 'The Adoption Process' 
that there might be a requirement similar to the 
requirement under the Children Act 1989^1^ or the Social 
work (Scotland) Act agencies (including 

local authorities) to operate a complaints procedure, in 
accordance with Regulations. 



Discussion Paper No. 3, para. 145 
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Services for children and adopted adults 



183. In intercountry adoption, the provision of services for 
children (and for their parents) must necessarily fall to the 
child's country of origin, until the child arrives in the UK. 
When the child arrives, he needs and has a right to services in 
the same way as any other child in the UK who is awaiting 
adoption. The discussion of services for children in 'The 
Adoption Process' is therefore relevant. 

184. Post-adoption services may be needed by adopters or by an 
adopted child while he is growing up in his adoptive family or 
when he becomes an adult. Advice and help may be needed, during 
childhood and as a child grows up, with any problem or 
difficulties which arise in connection with the adoption. Again, 
discussion of these services in 'The Adoption Process' is 
relevant . 

185. Most adopted people wish to learn something about their 
early history, their birth family and the circumstances of their 
adoption. People who have been adopted from overseas are likely 
to have a particular need of services to help them learn about 
their origins, as records are likely to be more meagre and less 
readily available than records of adoptions arranged in the UK. 
There is a special dimension to this need for information by 
people adopted from overseas; they are likely to want to know 
why they were sent to a foreign country to be adopted. It will 
obviously fall to adoptive parents to tell children as they grow 
up about their early history and to help them to understand what 
has happened to them. In many cases adoptive parents may have 
little information. The children, when adults, cannot benefit 
from the right of access of other adopted people in the UK to 
birth records held by the Registrar General. 



Discussion Paper No. 3, paras. 62-67. 
Ibid., par as. 8 4-9 9. 
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186. There are a number of possibilities relating to information 

about identity at birth and the names of birth parents. These 
are : 

a. an original birth certificate (or copy), issued in the 
child's country of origin, may be held by the adoptive 
parents. If the entry clearance procedures were observed, 
a certified copy of the birth certificate will have been 
placed on Home Office records, unless official 
certification of abandonment was accepted instead. A 
parental consent form, which gives the identity of the 
child at birth together with the name of one or both 
parents, may be held by the adoptive parents and on UK 
court records and possibly Home Office records. 

b. the child may have been abandoned in his country of 
origin and the identity of his parents unknown; in a few 
countries, because of the extreme stigma of pregnancy for 
an unmarried woman, children are received into children's 
homes without the mother's name being recorded. 

c. in some cases where children are adopted through 
private intermediaries in countries where practices may be 
insufficiently regulated, there can be doubt about whether 
the identity attributed to the child on adoption is the 
correct one, and doubt about whether the woman giving 
consent is the real mother. 

187. There may also be a lack of other information. Some 
information about the circumstances of the adoption and about the 
existence of any brothers or sisters may be held on Home Office 
records where the entry clearance procedures were followed. 
Adopters may hold some information which they learned at the time 
of the adoption. In some cases, including a number of Romanian 
cases, the adopters may have met the birth family and collected 
some information and taken photographs for the benefit of the 
child. A search for their origins will lead some adopted people 
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only to the orphanage or hospital from which they were adopted. 
In some cases where children were adopted through lawyers and 
other private intermediaries, it may be impossible to find any 
information at all about a child's origins and early history. 
It also seems inevitable that some adopted people who pursue the 
search to their country of origin will find a shadow of 
corruption and illegality surrounding their adoption. 

188. How can adopted people be given access to such information 
and records as exist about their identity at birth and that of 
their birth parents? If all documentation connected with 
intercountry adoption and entry clearance procedures were in the 
future to be made part of Adoption Agency Records, safe storage 
and retention for a minimum of 75 years in accordance with the 
Regulations^"*® would be assured. Provision for access could be 
made in primary legislation or in Regulations. Access to records 
held by agencies or public authorities in countries of origin is, 
of course, a matter for the law of the particular country. 

189. Intercountry adoption procedures should provide for 
information about the circumstances of the adoption and the 
child's history to be made available to the receiving country at 
the time the adoption is arranged. This is the intention of the 
Tentative Draft Hague Convention. Provision could be made in 
Regulations for this information at least to be available to 
adopted people when they are adults. But it may be limited, 
especially where the child is abandoned and his history unknown. 
In these circumstances, the adopted person will be no worse off 
in terms of information than if he had remained in his country 
of origin. But he will have grown up with the expectations of 
his peers about access to his own and his family's history. 
There is likely to be a need for sensitive counselling and help. 
This will also be needed where adopted people have sufficient 
information to trace their birth parents, and intend to do so. 



In England and Wales, Adoption Agencies Regulations 1983, 
reg.14(3). In Scotland, Adoption Agencies (Scotland) 
Regulations 1984, reg.24. 
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Birth parents in some countries may not be fully aware of the 
possibility that they may be sought out later in life by a child 
given up for adoption. The adoption services may need to give 
careful thought to the way in which services can be developed and 
provided to meet these very special needs. 



Who should provide the services? 

190. In receiving countries with an intercountry adoption 
service, services a’re provided by central government departments; 
local government social welfare departments; adoption agencies 
approved/accredited by the state. Parents' self-help groups also 
play an informal role in disseminating information and in post- 
placement and post-adoption support. There are plentiful 
examples of different permutations. In Norway, counselling, 
assessment and recommendation of suitability are the 
responsibility of the municipal health and social authorities; 
approval is given by the Government Adoption Office, an organ of 
the Ministry of Health and Social Affairs; ’ thereafter, adoptions 
proceed (are 'mediated') through one of two authorised adoption 
agencies. In Sweden, there is a similar division of duties, 
except that the Municipal Social Welfare Committees who are 
responsible for assessment also make the decision on approval. 
Denmark is also similar, with approval given by Regional Adoption 
Joint Councils. In Ireland, assessment is in the hands of Health 
Boards, or they may arrange for it to be done by a registered 
adoption society; approval is given by the Adoption Board. In 
Italy, assessment reports are prepared by one of seven approved 
adoption agencies but adopters require the consent of the court 
permission can be given for a child to enter Italy 
(certificate of aptitude); adoption applications and 
arrangements are supposed to be made through an adoption agency, 
but, in practice, some adopters go abroad to adopt privately 
after obtaining their certificate. In the Netherlands, Child 
Welfare Boards assess and recommend, the Ministry of Justice 
grants approval, and approved adoption agencies process 
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applications . 



191. In the UK, some adoptive parents' groups favour the 

establishment of a specialist intercountrv adoption aoencv or 
agencies. They argue that neither local authorities nor 
voluntary adoption societies have the resources or the expertise 
to provide services for intercountry adopters; that the existing 
adoption services are unsympathetic to the concept of 

intercountry adoption and to those who want to adopt from 
overseas; and that there is no place for an intercountry 
adoption service in services whose primary function is to find 
homes for British children. Against this are concerns that a 
specialist agency might seek to promote rather than facilitate 
intercountry adoptions; that it would operate as an adopter- 
centred rather than a child-centred service; and that a focus 
on serving adults rather than children could lead to lower 
standards. There are fears that a two-tier adoption service 
might develop: a domestic service committed to finding parents 

for children and an intercountry service committed to finding 
children for would-be parents. While these are consequences to 
guard against, they may not necessarily be inevitable. It would 
certainly be open to a specialist agency, if one were formed, to 
apply for approval by the Secretary of State as an approved 
adoption society. A specialist agency or agencies which met 
the criteria for approval and operated to the standards expected 
of an approved society would be a possible option. A specialist 
agency which put the wishes of would-be adopters before the 
interests of children would not. One or two specialist agencies 
could not, however, provide a national service or meet the demand 
for services which is shared at present among all local 
authorities and a few voluntary societies. 

192. The situation in the UK differs from some countries with 
specialist intercountry adoption agencies in that there is an 
existing and thriving domestic adoption service and adoption 

In England and Wales, Adoption Act 19.76, s.3; in Scotland, 

Adoption (Scotland) Act 1978, s.3. 
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programmes with a body of skills, expertise and traditions. The 
development of intercountry services within the existing 
Statutory Adoption Service, thus creating a fully integrated 

g ervice — operated — by local authorities and approved adoption 

societies , could provide more opportunity for ensuring that 
similar standards were maintained and more opportunity for the 
application to intercountry adoption of the expertise and long 
experience of the existing services. There is a need for more 
specialised training and development in specific aspects of 
intercountry adoption work. But there can be no doubt as to the 
capacity of professionals in both statutory and voluntary sectors 
to meet this new challenge. The process is well under way in 
local authorities and in a few voluntary societies which are now 

providing intercountry services in association with local 
authorities . 

193. It is in the nature of voluntary adoption societies that 
they can decide, within the framework of adoption law and subject 
to their Articles of Association, on their sphere of activity. 
There is at present no evidence of great enthusiasm on the part 
of the voluntary sector to provide intercountry adoption 
services, but this may change. At present, it is not possible 
for an adoption society to provide all the services described in 
paragraph 182 because intercountry adoptions are usually not 
agency placements and do not comply with the Adoption Agencies 
Regulations. Post-placement services in non-agency applications 
(supervision of protected child and reports to the court) are by 
statute the responsibility of local authorities. In practice, 
this means that approved societies are at present restricted to 
working in association with local authorities. But specific 
provision in legislation for intercountry adoptions to be 
arranged as agency placements could allow adoption societies to 
provide the full range of services and undertake the full range 
of duties as they do in domestic adoptions. 

194. It IS preferable for the same agency, whether statutory or 
voluntary, to be responsible for assessment, guiding adopters 
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through the intercountry placement process and providing post- 
placement support services. Voluntary societies, however, could 
face particular difficulties in funding the statutory post- 
placement functions and duties. Agencies may make a charge to 
cover their costs incurred in arranging adoptions. They cannot 
charge for costs involved in discharging their statutory 
functions in respect of supervising children placed for adoption 
and making reports to the court. The adoption work of voluntary 
societies is normally funded either from fees paid by local 
authorities for finding families and for other adoption services 
for children looked after by local authorities; or from a 
society's own resources of voluntary donations and other income 
which is usually secured for a society's specific aims and work 
in finding homes for British children. A voluntary society might 
therefore be able to undertake post-placement as well as pre- 
placement duties only where a local authority arranged for a 
voluntary society to provide services and met the cost. There 
are already co-operative arrangements between some local 
authorities and voluntary societies for societies to provide 
counselling, assessment and preparation of intercountry adopters. 
There could be scope under new legislation for such arrangements 
to cover post-placement duties as well. There are many examples 
in domestic adoption of productive and co-operative partnerships 
between statutory and voluntary agencies and these might be 
extended to include intercountry adoption services. 

195. There is particular scope for co-operation and the sharing 
of duties at the early stages of information-giving and 
counselling. Counselling should be available to all, regardless 
of willingness or ability to pay. Local authorities have a 
statutory duty^^ to provide counselling in connection with 
adoption, or to arrange for it to be provided by a voluntary 
society. Voluntary societies who do not wish to undertake the 
full range of services could provide counselling either on behalf 



In England and Wales, Adoption Act 1976, s.1; also 
LAC(87)8, Annex 3. In Scotland, Adoption (Scotland) Act 
1978, s.1. 
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of local authorities, where that was the local arrangement, or 
as an independent service for a fee, thereby offering a choice 
of counselling services to enquirers. Voluntary societies often 
have the capacity, by virtue of the smaller and more specialised 
nature of their operations, to respond to client requests in a 
way which seems more intimate and personal to the client, and 
which is especially valuable at the time of first contact with 
the adoption services. 



196. As a framework for an integrated service, local authorities 
could be required to provide adoption services in connection with 
intercountry adoption as part of the adoption services prescribed 
in the Adoption Acts.^^^ As with other adoption services, 
authorities could provide the services themselves or arrange for 
them to be provided by approved adoption societies. The 
requirement to provide services in conjunction with approved 
adoption societies in the area, so that help may be given in a 
co-ordinated manner without duplication, omission or avoidable 
delay, would also apply to intercountry adoption services. There 
would thus be statutory provision for the present informal 
arrangements which operate under departmental guidance. Approved 
adoption societies could provide services if their terms of 
approval covered intercountry adoption. An effect of this would 
be to allow authorities and voluntary societies the same 
flexibility as exists in domestic adoption to develop co- 
operative partnerships for the provision of services. 
Legislation would also need to prescribe the activities in 
relation to intercountry adoption which could be undertaken only 

local authorities or approved societies or the Health 
Departments. 



197. Where an intercountry adoption placement breaks down, or 
steps are taken to remove a child from prospective adopters. 
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could an approved society be expected to meet the costs of an 
interim placement for the child and the costs of making plans for 
the child's future? It would be for the local authority which 
assumed responsibility for looking after the child to decide 
whether to make arrangements with the society for the child's 
placement . 

198. The Health Departments have a significant role in 
intercountry adoption. At present, there is a pressing need for 
factual information about intercountry adoption in different 
countries. The lack of official information has perhaps served 
to encourage the proliferation of 'how to do it' leaflets by 
individuals. These leaflets are often inaccurate and misleading 
and often include advice on how to circumvent official 
requirements in this country and overseas. It will initially 
fall principally to the Health Departments to collect accurate 
and up-to-date information and make it available to agencies. 
If would-be adopters in the UK are to have the opportunity to 
make applications to officially approved agencies or public 
authorities overseas it will be necessary for links to be forged 
with authorities overseas, following the example of receiving 
countries such as the Nordic countries and Australia. Work has 
already begun on developing existing links with sending countries 
and seeking new ones. The experience of other receiving 
countries is that bilateral arrangements with a number of 
countries are necessary, since sending countries may close their 
'lists' from time to time. 

199. The role of the Health Departments in individual cases will 
depend on where responsibility lies for determining the 
suitability of applicants and authorisation of adoptions; and 
on whether overseas agencies and authorities prefer to 
communicate on individual cases with agencies or through one 
central channel. The Tentative Draft International Convention 
envisages a prominent role for Central Authorities - whose 
functions will no doubt fall to the Health Departments - in 
supervising intercountry adoption services and arrangements and 
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establishing channels of communication with Central Authorities 
in other countries for the exchange of information and the 
handling of difficulties arising in the operation of the 
convention. The Special Commission is strongly in favour of the 
management of intercountry adoption through a system of Central 
Authorities, public authorities and accredited agencies. The UK, 
with its infrastructure of local authority adoption agencies and 
approved adoption societies, should be well placed to operate 
such a system. 

200. Parents' groups are in a position to make an important 
contribution: sharing experiences with other adopters and giving 
support to adoptive families after adoption. Unfortunately, some 
groups are believed to have circulated the names of 
intermediaries overseas who will arrange adoptions privately and 
advice on how to adopt a foreign child without observing official 
requirements and safeguards. It is to be hoped that relations 
between such groups and the adoption services can be put on a 
better and more constructive footing. The activities of self- 
help groups on the domestic adoption scene testifies to the 
contribution which they can make. Some groups are able to 
complement official services, influence developments in adoption 
practice and win the confidence of the professional adoption 
services without at any time sacrificing their independence or 
capacity for criticism and plain speaking. It could only benefit 
intercountry adopters and adopted children from overseas if all 
groups in the intercountry adoption field were to move in the 
same direction and act in the same spirit of responsibility. 

Private social workers 

201 . The part which is played in intercountry adoptions - and 
especially in adoptions where children are brought to the UK in 
breach of the entry clearance procedures - by private or 
'independent' social workers is not well understood, and is 
therefore dealt with here at some length. 
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202. It is usual for countries which allow children to be adopted 
by foreigners, or to be placed for adoption with foreigners, to 
require a report on the prospective adopters' suitability. Some 
countries specify that this report must be provided by a public 
authority or an agency properly authorised for the purpose under 
the law of the adopters' country of origin. This is usually the 
practice in countries with official, supervised adoption 
arrangements. Other countries specify only that a report on 
suitability should be provided, or specify that it should be 
prepared by a social worker. In these cases, there appears to 
be no check on statements made in reports by social workers in 
respect of their qualifications, experience or status. In some 
countries, any report, however flimsy, appears to be accepted 
without question. 

203. During recent years, more and more would-be intercountry 
adopters have been making use of the services of social workers, 
engaged privately by the adopters, to supply a report and 
recommendation on their suitability to adopt a child from 
overseas. Some social workers belong to groups while others 
operate in isolation. Some have a regular intercountry adoption 
'practice' while others provide reports occasionally only or 
perhaps once only as a favour to a friend.' The great majority - 

although not all - of the adopters who commission private 
reports go on to bring a child into the country without observing 
the entry clearance procedures. 

204. Reports by private individuals cannot be accepted in UK 
adoption proceedings as substitutes for reports by an adoption 
agency. Nor are they acceptable for the purposes of the entry 
clearance procedures. In the minority of cases where adopters 
who have used a home study report apply for entry clearance, a 
further report from their Social Services Department or Social 
Work Department is needed. 

205. Many would-be adopters have been at a loss to understand why 
a report by a private social worker should not be acceptable, 

106 



Printed image digitised by the University of Southampton Library Digitisation Unit 



provided the social worker has a bona fide social work 
qualification. Guidance from the Health Departments"*^explained 
the position: 

'In some cases, prospective adopters have commissioned home 
study reports from social workers acting in a private 
capacity. SSDs have been asked to 'endorse' such privately 
commissioned reports. Reports and recommendations on the 
suitability of prospective adopters are required from local 
authorities because of their statutory duties in connection 
with adoption. These include duties under sections 1 and 
2 of the Adoption Act 1976 and, if a child is admitted to 
the UK for adoption, supervision of the welfare of the 
child; support to the family pending adoption in the UK; 
and making reports and recommendations to the court hearing 
an adoption application (courts cannot accept a privately 
commissioned report as a substitute). If, sadly, things go 
wrong, the duty of protecting the. child and providing 
services to the family will also fall on the local 
authority. The findings and opinion of a private social 
worker, commissioned by a prospective adopter, cannot 
therefore be substituted for the judgement of the 
authority. Such social workers take no responsibility for 
the circumstances in which their recommendations are used 
nor are they accountable to anyone for consequences which 
flow from that use. Private reports are provided solely as 
a service to prospective adopters . Adoption agencies, 
including local authorities, are part of the Statutory 
Adoption Service and under a duty to give first 
consideration to the child' s interests.' 

206. There is concern about cases in which private social workers 
have been involved. The Health Departments have had the 
opportunity to examine a large number of reports, from a variety 
of sources. The following examples include the work of members 



■>23 ci(90)17. 
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of groups and others. In each case the client or clients were 
recommended as suitable to adopt. 

a. a report prepared by a social worker who was a close 
relative of the prospective adopter; 

b. a report prepared by a social worker who was a 
personal friend of the adopters; 

c. a report prepared by a social worker employed at a 
private infertility clinic; 

d. a recommendation given notwithstanding that one of the 
adopters was subject to a serious and potentially fatal 
health condition; 

e. a recommendation given in respect of an adopter who 
was awaiting trial for a serious criminal offence; 

f. a report prepared on the basis of two interviews with 
the prospective adoptive father only, one in his home and 
one in the social worker's office; 

g. a report prepared on the basis of one interview with 

the prospective adopters at the social worker's office: no 

home visits (a reduced fee of less than £100 was charged). 

207. Other concerns about the use of private social workers' 
reports are: 

a. presentation of credentials may mislead prospective 
clients and authorities in sending countries: some private 

social workers give details of their employment and role as 
an agency social worker or guardian ad litem without making 
it clear that the report has been prepared in a private, 
not official, capacity; one social worker is known to have 
included her appointment as a magistrate among her 
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credentials; many social workers include among their 
credentials their membership of British Agencies for 
Adoption and Fostering (BAAF), despite complaints by BAAF, 
although membership is open to anyone and confers no 
professional status or competence; 

b. reports are not addressed to or sent to an authorised 
agency or public authority overseas - they are generally 
handed to would-be adopters and the’ social worker has no 
control over, or responsibility for, the use which is made 
of a report; 

c. private social workers do not have access to an 
official report from police records of a client's criminal 
record, or freedom from criminal record; they habitually 
advise clients to obtain a statement from the police under 
the Data Protection Act 1984 and refer to this as proof 
that there is no criminal record: this is misleading and 
potentially dangerous since such statements may be 
incomplete and do not in any case cover any period before 
1981 ; 

d. private social workers generally have no access to 
specialised legal and medical advice which is available to 
adoption agencies and which can be especially necessary in 
intercountry adoption; 

e. while some social workers certainly endeavour to do a 
sound professional job within the limitations of their 
resources, many reports are superficial and do little more 
than record what the clients say about themselves, with 
little evidence of evaluation or assessment. 

208. The question has been asked: why should the professional 
opinion of a properly qualified social worker be less acceptable 
than the professional opinion of a properly qualified doctor or 
lawyer? There is, in fact, no legal definition of the term 
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'social worker'. While there are social work courses which lead 
to a qualification, this does not prevent anyone calling himself 
a social worker. There is no council of social work which 
establishes minimum standards of practice and therefore there is 
no means of disciplining or disqualifying a social worker on the 
basis of unprofessional conduct or an unprofessional standard of 
work. Accountability is to the social worker's employer, rather 
than to a professional body of social work. Thus, a private 
social worker, unlike other professionals in private practice, 
has no body to which he owes professional accountability. 

209. Another difficulty is that, arguably, assessment of the 
suitability of a person to adopt, like many decisions which fall 
to social workers, is a matter of judgment rather than of 
verifiable facts, although facts on a range of matters and the 
interpretation of those facts contribute to the judgment. Under 
adoption law and practice in the UK, there is no sole arbiter of 
the vital judgments in respect of the suitability of a person to 
adopt or whether a particular applicant would be a suitable 
adopter for a particular child. Legislation provides for these 
judgments, in respect of domestic adoptions, to be made, subject 
to final decision by a court, by agencies in which individual 
social workers work under the control and with the support of a 
system of management; and to be subject to recommendations by 

an adoption panel which has recourse to expert medical and legal 
advice. 

210. Many would rightly consider it unfair and unjust if an 
applicant to adopt were found unsuitable on the basis of one 
social worker's opinion. The particular question may not arise 
with private social workers in intercountry adoption: no case 
is known to the Health Departments of a client being found by a 
private social worker to be unsuitable to adopt. Even if a 
favourable report were refused, the client could simply 
commission a report from another private social worker. But the 
question should perhaps be asked: is it fair to a child that an 
adopter should be deemed suitable on the basis of one social 
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worker's opinion, especially a social worker engaged directly by 
the adopter? 

211. The provision of the private social worker's recommendation 
is a key element in many intercountry adoptions. Clients could 
not obtain a child for adoption without a social work report and 
recommendation of some kind. Notwithstanding this key 
involvement, many private social workers stress that they do not 
take part in arranging adoptions: they provide a service for 
prospective adopters only. Do these activities infringe section 
11(1) of the Adoption Acts which provides that a person other 
than an adoption agency shall not make arrangements for adoption 
unless the adopter is a relative of the child or, in England and 
Wales, acting under an order of the High Court? Section 72(3) 
of the 1976 Act (section 65(3) of the 1978 Act in Scotland) 
provides that a person shall be deemed to make arrangements for 
the adoption of a child if he enters into or makes any agreement 
or arrangement, or for facilitating, the adoption of a child by 
another person. There has been no reported case in which the 
question of whether the provision of a home study report and 
recommendation could be held to facilitate an intercountry 
adoption has come before a court. 

212. All this is clearly unsatisfactory. But some private social 
workers have suggested that, given the high demand for 
intercountry adoption services, there should be scope for 
bringing private social workers within the official services, 
perhaps by 'approving' individual workers. There are major 
difficulties with this proposition. Who would be responsible for 
'approval' and what would the criteria be? To whom would the 
social worker be accountable and how would standards be enforced? 
How can the spectrum of counselling, assessment and preparation 
be provided by a single social worker who does not have the 
resources of an agency and who is accustomed to recommend 
prospective adopters as suitable adopters on the basis of one or 
two interviews? If there is no place for the individual 
contractor in domestic adoption, can there be a place for him in 
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intercountry adoption? If the skills, resources and services of 
an adoption agency are indispensable in domestic adoption, can 
anything less be justified in intercountry adoption? 



How can intercountry adoption services be compatible with 
domestic adoption services? 

213. The accelerating level of interest in the UK in intercountry 
adoption has led to fears that the demand for intercountry 
adoption services will jeopardise the high standards which the 
Adoption Service in the UK has achieved and undermine its central 
commitment to putting the interests of children first. There are 
also fears that British children who need adoptive families may 
suffer because services will be diverted to intercountry adoption 
and because prospective adopters may see intercountry adoption 
as a more humanitarian, or even as a more fashionable, option 
than adopting a British child. The primary responsibility of 
local authorities must be towards children in the community who 
need families. Approved adoption societies also regard this as 
their chief priority. Can the needs of those who seek help t( 
adopt from overseas be met without neglecting the needs ot 
British children? 

214. Some people turn to intercountry adoption after they have 
explored the possibility of domestic adoption and found that 
there is no possibility of adopting a baby. Others who want a 
child or another child are attracted specifically to intercountry 
adoption for humanitarian reasons. Others may consider 
intercountry adoption as a first option because they know little 
of the kind of children in the UK who need adoptive families and 
assume that adoption in the UK is not an option. Generally 
speaking, British children are not being deprived of potential 
families by intercountry adoption, because most intercountry 
adoptions want to adopt babies or very young children. However, 
some intercountry adopters whose first intention is to adopt a 
baby do in the end adopt a slightly older child, of two or three. 
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It makes sense for information and counselling services to ensure 
that those who are interested in intercountry adoption also have 
information about children in the community for whom agencies are 
seeking families. If choice is available between domestic and 
intercountry adoption, people must be free to choose, but it is 
not an interference with that freedom to make sure that the 
choice is made in full knowledge of the options. 

215. It is for local authorities, in discharging their statutory 
duties, to determine their priorities and allocate resources. 
Some authorities have reported that they were forced, by the 
scale and urgency of the demand and the request of the Health 
Departments for a speedy response, to give prospective adopters 
of Romanian children priority over applicants to adopt children 
in care. There were many complaints from authorities about the 
impatience of people who wanted to adopt Romanian children. This 
was not always confined to those who had left children in Romania 
in unsatisfactory conditions: their desire for speed was well 
understood and demonstrated why an intercountry adoption service 
must provide for applicants to be assessed before a child is 
placed with them. But some applicants seeking assessment in 
order to make an application overseas can be equally pressing. 
There is undoubtedly a fear among adoption agencies and adoption 
workers that the needs of disadvantaged children may be 
outweighed by the demands for priority of vocal and articulate 
intercountry adopters. 

216. It is certainly true that many people turning to 
intercountry adoption have a sense of urgency. Some have 
undergone lengthy infertility treatment and, after years of 
disappointment and hope deferred, may expect, unrealistically, 
that adoption can provide a more immediate solution. They feel 
that time is not on their side. It xs also clear, however, that 
what most angers and frustrates prospective adopters is not so 
much a refusal to marshall them to the head of the queue but 
doubt and uncertainty about when they will receive attention and 
whether any service will be forthcoming at all. People have a 
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need and a right to know what services they can expect, how lono 
in terms of weeks and months they must wait, why waiting is 
unavoidable and when they can expect the various stages of the 
process to be completed, all being well. We would hope that, 
given this approach, most people would be prepared to 'take their 
turn' with those coming forward to adopt British children. 

217. The establishment of specialist intercountry adoption 
services would not be likely to provide the instant solution that 
some intercountry adopters might hope. There is a shortage of 
social workers with the necessary experience and expertise in 
adoption and family placement work. All services, whether 
provided by local authorities or voluntary agencies, must call 
on the same pool of expertise. 

218. Adoption services in the UK have traditionally been provided 
free of charge to adopters, although the Adoption Acts^^^ allow 
for payments to be made to adoption agencies in respect of 
expenses reasonably incurred by the agency in connection with the 
adoption of the child. Most local authorities and voluntary 
societies are now making charges for assessment and preparation 
and provision of home study reports in connection with 
intercountry adoption. There is no provision for charges to be 
made for the services which are provided to the child and 
adoptive family following the child's arrival in the UK, that is, 
for the supervision and support and reports to the court which 
local authorities are required by statute to provide. 

219. The Health Departments have advised that charging 
prospective adopters for assessment, preparation and home study 
reports can help authorities to provide intercountry adoption 
services without diverting resources from the services which they 
are required to provide for children and families in the 
community. Voluntary adoption societies would not be able to 
provide services at all without making a charge. Charges can 



In England and Wales, Adoption Act 1976, s.57. In 

Scotland, Adoption (Scotland) Act 1978, s.51. 
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also help agencies to expand their services to meet requests from 
intercountry adopters by enabling them to engage additional 
staff; in so far as additional staff with the necessary 
qualifications and experience are available. Charges are 
generally payable in stages, so that applicants do not have to 
pay the full charge if assessment and preparation is not 
completed to the stage of a report and recommendation. 

220. Some people object to charges on the grounds that the 
opportunity of intercountry adoption is limited to those who can 
afford to pay. This is true. But could it be acceptable to 
subsidise intercountry adopters while there are children in the 
community who need families and families who need support? 
Intercountry adoption is inevitably costly, since adopters must 
be able to afford to make at least one visit to the child's 
country of origin. Many adopters pay sums of several thousand 
pounds to lawyers and intermediaries overseas . Adoptions through 
official agencies generally cost less, as charges may be minimal 
or subject to control. 

221 . Most intercountry adopters accept the necessity of charges 
for services. There is dissatisfaction, however, with the 
variation in charges between different agencies. Some adopters 
question why agencies should charge more for their services than 
private social workers charge for a home study report. The 
charges of private social workers tend to be low in comparison 
with the charges of most agencies: but this Paper suggests that 
the service provided by private social workers is inadequate. 
Agencies may not legally charge more than is needed to cover 
their costs. Many agency charges are now based on a proportion 
of the 'inter-agency fee' which is fixed by agreement between 
agencies as the fee payable by one agency - usually a local 
authority - to another for arranging an adoption. 

222. More specific provision in legislation in relation to 
services for which charges could be made might be helpful. And 
adopters might find it more acceptable if agencies could agree 
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a standard scale of charges, and if these, and the way in which 
they were calculated, were made more generally known. 
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PART 12 



ENFORCEMENT 

223. A major concern in relation to intercountry adoption in the 
UK is the degree of non-compliance with the procedures which 
exist to protect children. Claims have been made that non- 
compliance stems from a lack of official assistance to would-be 
adopters. However, international experience confirms that the 
provision of an official intercountry adoption service does not 
guarantee that people will invariably use it. Many countries 
with sophisticated services in place are still concerned to find 
that people prefer to go overseas, seek a private adoption and 
bring the child home without authorisation. During the last 
year, local authorities have reported cases where prospective 
adopters who have been recommended as suitable have not completed 
the process and have brought children to the UK without entry 
clearance.''^ There is also the possibility that people who 
cannot be given official assistance because they are considered 
unsuitable as adopters may nevertheless go overseas and bring 
home a child without entry clearance. Clearly, whatever is done 
to improve services for would-be adopters, there will still be 
a need for effective measures to ensure compliance with essential 
requirements and safeguards. 

224. At present, there are three main offences which are relevant 
to intercountry adoption. These are offences under the Adoption 
Acts and under the Immigration Act 1971. 



Offences under adoption legislation 

225. It is an offence under section 11(3) of the Adoption Act 
1976, formerly section 29 of the Adoption Act 1958, for anyone 



“•25 See 'Intercountry adoption in the UK: a brief report', 

para. 63, Background Paper No. 3. 
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agree or offer to do so) to another person for adopting a child, 
for giving any agreement required in connection with an adoption, 
for transferring the custody of a child with a view to the 
child's adoption, or for making any arrangements for a child's 
adoption. It is also an offence to receive, or agree to receive, 
any such payment. However, certain payments are excluded, such 
as payment to an adoption agency for expenses reasonably incurred 
by the agency, payments authorised by the court, payments 
between agencies^^ and payments made pursuant to regulations 
made by the Secretary of State under section 57A(1) of the 1976 

135 

Act. Section 24(2) expressly forbids the court to make an 
adoption order if the applicants have made a payment in breach 
of section 57. 

228. The question of payments arose in Re Adoption Application 
iPayment for Adoption ) ^^ where Latey J. considered the issue of 
payment under what is now section 57 of the 1976 Act. He held 
that whether there had been 'any payment or reward' was a 
question of fact to be decided on the evidence. In this case he 
took the view that it was only after the payments were made and 
the baby was born that any of the parties had begun to think of 
adoption and the legalities. Consequently there had been no 
payment or reward within the meaning of the section. He went on 
to consider whether, if he was mistaken, there was an absolute 
prohibition against the adoption regardless of the effect this 
would have on the child. Section 57(3)'*^^ provides that 
prohibited payments do not include 'any payment or reward 
authorised by the court to which an application for an adoption 
order is made' . He concluded that this authority could be given 



Adoption Act 1976, s.57(3). 

Ibid . ■ s.57(3A). 

135 

Inserted by the Children Act 1989, Sched.10, para. 25; see 
the Adoption Allowance Regulations 1991, S.I. 1991/2030. 

[1987] Fam. 81 . 

Then s.50(3) of the Adoption Act 1958. 
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retroactively since it was more likely that authorisation would 
be required for something which had already happened than for 
something in future contemplation. 

229. It would appear, therefore, that any court (and not only the 
High Court as with illegal placements) may approve such payments 
retroactively, Latey J. said that in exercising its discretion 
the court will balance all the circumstances of the case with the 
welfare of the child as first consideration against the 'degree 
of taint' of the transaction for which authorisation was asked. 

230. There are particular difficulties relating to payments in 
many of the private or independent intercountry adoptions 
involving British adopters. Prospective adopters are naturally 
reluctant to admit that payments have been made. Some adopters 
of Romanian children only admitted that they had made payments 
after it became public knowledge that large sums of money were 
changing hands in Romania in connection with adoption. Where 
payments are made by prospective adopters to private 
intermediaries it is often not clear what the payments are 
intended to cover . This is one of the disadvantages of private 
adoption arrangements. Where arrangements are made through 
authorised agencies or public authorities, charges and fees are 
normally subject to control. 

231. 'The Adoption Process'^^ poses several questions in 
relation to payments, which also apply to intercountry adoption. 
Should the making of an adoption order following an unauthorised 
intercountry adoption placement be expressly prohibited, as it 
is with an unauthorised payment? Should a court have power 
retroactively to authorise the placement or the payment? If so, 
should such a power be restricted to the High Court in both cases 
or exercisable by any court to which the adoption application is 
made? What should be the effect of such authorisation on 
liability for a criminal offence which, in theory at least, has 



Discussion Paper No. 3, para. 162. 
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already been incurred? 



232. In addition, is there a need for legislation to prohibit 

specific activities connected with facilitating or arranging an 

intercountry adoption? For example, it could be made a specific 

offence for anyone other than an adoption agency to provide a 

home study report. At present, prospective adopters in the UK 

are helped to make adoption arrangements overseas through 

information and advice provided by a variety of organisations and 

individuals. It would, of course, be unreasonable to attempt to 

interfere with the normal exchange of information. But where 

does passing on information end and assisting with intercountry 
adoptions begin? 



Offences under immigration legislation 



233. It is an offence under section 25 of the Immigration Act 
1971 for anyone to make or carry out arrangements for securing 
or facilitating entry into the UK of anyone whom he knows or has 
reasonable cause to believe to be an illegal entrant. This would 
apply to people who bring a child to the UK without presenting 
the child to an Immigration Officer at the port of entry, it is 
also an offence’39 to enter the UK without obtaining leave to 
enter from an Immigration Officer. Anyone who commits an offence 
under section 25 is liable on conviction to imprisonment or a 
fine. Immigration Officers also have powers to refuse admission 
and to remove from the UK any person, including a child, who 
requires prior entry clearance and arrives at a port of entrv 



234. The following options might help to reduce the number of 
people who choose to disregard entry requirements: 

a. a new criminal offence of bringing a child to the UK 



Immigration Act 1971, s.24. 
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for adoption without obtaining prior entry clearance; 



b. greater use of the immigration Officer's powers to 

refuse entry and to remove children who arrive without 
entry clearance; 

c. giving local authorities additional powers to remove 
such children from the care of prospective adopters and to 
seek contributions for the child's maintenance. 



Criminal sanctions 

235. Is there a case for introducing a new offence for failure 
to comply with the requirements and safeguards when bringing a 
child to the UK for adoption? While it may be that some adopters 
would treat a fine as just one more expense in what is already 
a costly process, it cannot be assumed that all are wealthy or 
would be undeterred by the prospect of criminal sanctions. 
Similarly, while some of those prosecuted might receive only 
modest penalties if there were seen to be extenuating 
circumstances, in other cases where they have acted in disregard 
of the proper procedures designed to protect the child's welfare, 
substantial penalties might well be appropriate. 



Return of child to country of origin 

236. Some of those concerned with the scale, and potential danger 
to children, of non-compliance with entry requirements have 
called for Immigration Officers to make greater use of their 
powers to refuse entry and to remove children who arrive without 
entry clearance. Some intercountry adopters take advantage of 
the fact that these powers are rarely used in relation to young 
children to disregard the entry requirements: they are confident 
they can do so with impunity. Those who are in favour of 
children being refused entry and removed point out that if an 

123 



Printed image digitised by the University of Southampton Library Digitisation Unit 



example were made in only one or two cases, the present disregard 
of the requirements might cease. Sending countries might also 
cease to allow children to be removed from their own country 
without consultation with the receiving country, if the sending 
country knew that the child would not be allowed to stay. The 
welfare of a large number of children in intercountry adoption 
would thereby be better protected. 

237. Should consideration be given in every case where a child 
arrives for adoption without the necessary entry clearance to the 
refusal of admission and the removal of the child from the UK? 
If a child is to be removed from the UK, it would be better for 
this to happen at this early stage when in most cases the child 
and adopters have only been together for a matter of days before 
arrival in the UK and a close bond has not been formed. Great 
care would have to be taken to ensure that the child would not 
be put at risk. Prospective adopters who have the right of abode 
in the UK cannot be refused entry. But would it be a possible 
option to require the prospective adopters to assume 
responsibility for taking the child back? A child could not be 
sent back without a suitable person to accompany and care for the 
child during the journey. If the child were not taken back by 
the prospective adopters, other arrangements would have to be 
made for a suitable person to accompany him. Arrangements would 
also be needed, of course, for the child to be received in the 
country of origin. Where an adoption order has been made, the 
country of origin may consider that there is no further 
responsibility for the child in that country. A child may be 
brought to the UK from a country which is not his country of 
origin. If greater use is to be made of powers to refuse 
admission to children and to remove them, what should the 
criteria for this be? 



Removal of child by local authority 

238. Where the criteria for the removal of a child could not be 
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met, should local authorities be given additional duties and 
powers to enable them to remove a child from prospective 
adopters? At present, such a child can (like any other child) 
only be removed from the prospective adopters if a court grants 
a care order or emergency protection order. In Scotland, a place 
of safety authorisation may be obtained, or a Children's Hearing 
may place the child under supervision away from home. The order 
will only be granted if the threshold criteria specified in the 
Social Work (Scotland) Act 1968 or Children Act 1989 are 
fulfilled. In England and Wales, the court must be satisfied 
that the order would be better for the child than making no 
order. The child's welfare will be the court's paramount 
consideration. 

239. In England and Wales, the criteria for a care order^^^ are 
that : 



- the child is suffering, or is likely to suffer, 
significant harm; and 

- the harm, or likelihood of harm, is attributable to the 
care given to the child, or likely to be given if the order 
were not made, not being what it would be reasonable to 
expect a parent to give to him, or to the child's being 
beyond parental control. 

The criteria for an emergency protection order**^^are that: 

- there is reasonable cause to believe that the child is 
likely to suffer significant harm if he is not removed to 
accommodation provided by or on behalf of the applicant, or 
he does not remain in the place in which he is then being 
accommodated ; 

Children Act 1989, s.1(5). 

Children Act 1989, s.31(2). 

Ibid . . s.44(1). 
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- enquiries are being made by the applicant, who is either 
a local authority or a person authorised under the Act"*^, 
with respect to the child's welfare and those enquiries are 
being frustrated because access to the child is being 
unreasonably refused to a person authorised to seek access 
and the applicant has reasonable cause to believe that 
access to the child is required as a matter of urgency. 

There are similar requirements in Scottish legislation.^^ 

240. These criteria are based on the philosophy that parents have 
a natural right to care for their child, that they are normally 
the best people to have the care of their child and that children 
should only be removed as a last resort and where stringent 
criteria are met. Should the same principles apply to 
prospective adopters who usually have very tenuous and recent 
links with the child whom they hope ultimately to adopt? 
Different considerations may apply where the child is related to 
the prospective adopters. 

241 . If it were agreed that prospective adopters should not be 
allowed to keep and take to their home a child brought to the UK 
in breach of entry requirements, what provision should be made 
for this? Should local authorities be given a specific duty to 
remove a child from prospective adopters at the port of entry on 
notification by Immigration Officers, perhaps through the 
relevant Health Department, that a child had arrived without 
entry clearance? This duty would fall to the authority in whose 
area the adopters lived, although, if emergency care for a child 
were needed, this would have to be provided by the local 
authority in which the port of entry was located. 

242. A child's short-term welfare could be safeguarded by 
placement with experienced and well-prepared foster parents. 



Ibid . . S.31 (9). 

Social Work (Scotland) Act 1968, ss.32(2) and 37(2). 
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What action should a local authority be required to take in the 
longer term? Possibilities are: 

a. consideration with the Home Office and the relevant 
Health Department and following consultation, if 
practicable, with the authorities in the child's country of 
origin, of whether the child could return to his own 
country and whether this would be in his best interests; 

b. investigation, with the assistance of the Health 
Departments, of the adoption arrangements and the 
suitability of the prospective adopters to determine 
whether the arrangements could be authorised 
retrospectively ; 

c. application to a court by a local authority for 
approval either to place the child for adoption with the 
prospective adopters who brought the child to the UK qt to 
make other arrangements for the child, which could include 
placement for adoption with other adopters. 

243. Some children are brought into the UK as illegal entrants, 
and a local authority may not learn for some time of their 
presence in the prospective adopters' home. The same options of 
removal from the country or removal from the prospective adopters 
should be available, but could the criteria be the same? The 
longer a child lives with prospective adopters, the greater the 
possibility that removal may be damaging to him. But could it 
be seen as fair if people who brought a child into the country 
illegally and failed to notify his presence to the local 
authority were more likely to be allowed to keep the child, at 
least pending investigation, than those who presented the child 
to an Immigration Officer on arrival? 

244. Where the people who brought the child to the UK are not 
obviously unsuitable, the local authority could consider whether 
the child could be placed with them under the Adoption Agencies 
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Regulations. How could it be acceptable for the investigation, 
assessment and preparation process to be shorter than is deemed 
necessary for applicants who are assessed in advance? And yet, 
decisions about a child's future should be made with as little 
delay as possible. 

245. Any means of enforcement must take account of the child's 
welfare. But once the child's welfare becomes the sole criterion 
for removal the effect of the sanction is lost. The difficulty 
is finding a solution which does not punish the child. But some 
means of enforcement must be found if there is to be effective 
regulation of intercountry adoption and effective safeguards for 
the children involved. These aims cannot be achieved if the 
official procedures can be treated as optional, which is arguably 
the case at present. Those who are least suitable to adopt and 
those who do not accept the need for safeguards will be unlikely 
to opt for compliance. And such a system is unfair to those who 
understand the need for safeguards and comply with them. 



Costs 

246. Where a child is granted entry clearance to come to the UK 
for adoption, the prospective adopters are required to sign an 
undertaking that they accept full financial responsibility for 
the child while he is in the UK. People who bring children to 
the UK as illegal entrants naturally make no such undertaking. 
In practice, in any case where prospective adopters subsequently 
reject a child, or where steps have been taken to remove a child 
from them, the cost of the child's maintenance while looked after 
by the local authority falls on the authority. Local authorities 
have no powers to seek a contribution from prospective adopters 
towards the child's maintenance. Should local authorities be 
able to apply to the courts for maintenance orders against the 
prospective adopters in these circumstances? Should there be 
provision for prospective adopters to be required to meet the 
cost of sending a child back to his country of origin where this 
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is decided on? 
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ANNEX A 



TENTATIVE DRAFT CONVENTION 

ON INTERNATIONAL CO-OPERATION AND PROTECTION OF CHILDREN 
IN RESPECT OF INTERCOUNTRY ADOPTION 



(Articles drawn up by the Drafting Committee , September 1991) 



The States signatory to the present Convention, 

Recognizing that intercountry adoption may offer the advantage of a 
permanent family to a child who cannot in any suitable manner be cared for 
in his or her country of origin, 

Convinced of the necessity to take measures to ensure that intercountry 
adoptions are made only in the best interests of the child and with respect 
for his or her fundamental rights, and to prevent the abduction, the sale 
of, or traffic in children, 

Desiring to establish common provisions to this effect, taking into account 
the principles set forth in international instruments, in particular the 
United Nations Convention on the Rights of the Child of 20 November 1989 
and the United Nations Declaration on Social and Legal Principles relating 
to the Protection and Welfare of Children, with Special Reference to Foster 
Placement and Adoption Nationally and Internationally (General Assembly 
Resolution 41/85 of 3 December 1986), 



Have agreed upon the following provisions - 

CHAPTER I - SCOPE OF THE CONVENTION 

Article 1 

The objects of the present Convention are — 

a to establish safeguards to ensure that intercountry adoptions take 
place only in the best interests of the child and with respect for 
his or her fundamental rights; 

b to establish a system of co-operation amongst Contracting States to 
ensure that those safeguards are respected; 

c to secure the recognition in Contracting States of adoptions made in 
accordance with the Convention. 



Article 2 

The Convention applies where a child habitually resident in one Contracting 
State ("the State of origin") has been, is, or is to be moved to another 
Contracting State ("the receiving State"), either after his or her adoption 
in the State of origin by a person or spouses habitually resident in the 
receiving State, or for the purposes of such an adoption in the receiving 
State or in the State of origin. 
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Arcicle 3 



If the child attains the age of eighteen years without any adoption having 
taken place in the State of origin or in the receiving State, the 
Convention ceases to apply. 



CHAPTER II - FUNDAMENTAL PROVISIONS 

Article 4 

An adoption within the scope of the Convention shall take place only if the 

competent authorities of the State of origin — 

a have established that the child is adoptable; 

b have determined, after possibilities for placement of the child 

within the State of origin have been given due consideration, that an 
intercountry adoption is in the child's best interests; 

c have ensured that the persons , institutions and authorities whose 
consent is necessary for adoption have: 

— been counselled as may be necessary and duly informed of the 
effects of their consent and of the adoption, 

— given free, unconditional and irrevocable consent with 
no payment or compensation of any kind, and 

— given their consent in writing [after the birth of the child] 

[at the time] and in the form required by law; 

d have ensured that, where the child has attained an age and degree of 
maturity at which it is appropriate to take account of his or her 
views , he or she has : 

— been counselled and duly informed of the effects of the 
adoption, and 

— expressed his or her opinion freely [without payment or 
compensation of any kind] and in the form required by law. 



Article 5 

An adoption within the scope of the Convention shall take place only if the 
competent authorities of the receiving State - 

a have determined that the prospective adoptive parents are eligible 
and suited to adopt; 

b have authorized, where necessary, the child to enter and reside 
permanently in that State. 
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CHAPTER III - CENTRAL AUTHORITIES 
Article 6 

A Contracting State shall designate a Central Authority to discharge the 
duties which are imposed by the Convention upon such authorities. 

Federal States, States with more than one system of law or States having 
autonomous territorial organizations, shall be free to appoint more than 
one Central Authority and to specify their functions. Where a State has 
appointed more than one Central Authority, it shall designate the Central 
to which any communication may be addressed for transmission to 
the appropriate Central Authority within that State. 



Article 7 

Central Authorities shall co-operate with each other and promote 
co-operation amongst the competent authorities in their respective States 
to protect children and to achieve the other objectives of this Convention. 



They shall take all appropriate measures to - 

a provide information as to the law of their States concerning 

adoption, and ocher general information such as statistics and 
standard forms, 

b keep one another informed about the operation of this Convention and, 
as far as possible, eliminate any obstacles to its application, and 

c prevent improper financial gain. 



Article 8 



The Central Authorities shall, either directly or through public 
authorities or other bodies duly accredited in cheir State, take all 
appropriate measures in particular to - 

a collect and exchange information about the situation of the child and 
the prospective adoptive parents, 

b facilitate, follow and expedite proceedings with a view to obtaining 
the adoption and to inform the other Central Authority concerned, 

c promote the development of adoption counselling services in cheir 
respective States, and 

d provide each other with general evaluation reports about experience 
with intercountry adoption. 
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CHAPTER III- A - ACCREDITED BODIES 



Arcicle 9 

Accreditation may be granted only to bodies presenting all necessary 
guarantees to carry out properly, in connection with adoptions within the 
scope of the Convention, the administrative and social tasks with which 
they may be entrusted. It shall be maintained only under these conditions. 



Article 10 

An accredited body shall — 

a pursue only non-profit objectives according to such conditions and 

within such limits as may be established by the competent authorities 
of the State granting the accreditation; 

b be directed and staffed by persons specifically qualified by their 
ethical standards and by training or experience in the field of 
intercountry adoption; and 

c be subject to continuing supervision by competent authorities of that 
State as to their composition, operation and financial situation. 



Arcicle 11 

A body accredited in one Contracting State may operate directly in another 
Contracting State only if it is so authorized by both States. 



Arcicle 12 

An accredited body shall in no circumstances derive improper financial gain 
from an activity related to an intercountry adoption. [It may in each State 
receive reimbursements or other payments for their direct and indirect 
costs and expenses, according to the conditions and within the limits 
established by this State.] 

The directors, administrators and employees of such bodies shall not 
receive unreasonably high remuneration in relation to services rendered. 



CHAPTER IV - PROCEDURE 
Section I — General 
Article 13 

The provisions of this chapter shall be applied among all Contracting 
States , 
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[However, any Contracting State may, at any time, arrange with another 
Contracting State to derogate from the provisions of this chapter in their 
relations with one another, in so far as they consider such derogation to 
be in the best interests of the child.] 



Section II - Duties of the Authorities of the receiving Stste 
Article 24 

Persons habitually resident in a Contracting State who wish to adopt a 
child habitually resident in another Contracting State must apply to the 
Central Authority in the State of their habitual residence. 



Article 15 

If the Central Authority is satisfied that the applicants are eligible and 
suited to adopt, it shall prepare a report on the applicants including 
information about their identity, their eligibility and suitability to 
adopt, their background, family and medical history, social environment, 
reasons for adoption, and ability to undertake an intcrcountry adoption. 



Section III — Duties of the Authorities of the State of origin 
Article 16 

If the Central Authority of the State of origin is satisfied that the child 
is adoptable, it shall - 

a prepare a report including information about his or her identity, 
adoptability, background, family and medical history and social 
environment, 

b determine whether the placement of this child with a view to adoption 
by the prospective adopters is in the best interests of the child. 



Section IV — Procedure to secure the completion of the process 
Article 16-A 

The child shall be placed with the prospective adoptive parents only with 
the consent of the Central Authority in the receiving State where required 
by the law of that State. 
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Arcicle 17 



The Central Authorities of both States shall take all necessary steps to 
obtain permission for the child to leave the State of origin and to enter 
and permanently reside in the receiving State, and to ensure that this 
transfer takes place in secure and appropriate circumstances . 



Article 18 

(Former Article 18 incorporated in Article 17.) 



Article 19 

The Central Authority of the State in which the adoption is to take place 
shall take the necessary steps to ensure that an adoption occurs without 
delay once the requirements of the Convention have been fulfilled. 



Article 19-A 



Vhere the adoption is to take place in the receiving State, 
Authority of this State shall keep the Central Authority of 
origin informed about the adoption process and the measures 
complete it, as well as about the progress of the placement 
probationary period is required. 



the Central 
the State of 
taken to 
if a 



Article 20 

^nere the adoption is to take place in the receiving State and it appears 
to the Central Authority of that State that the continued placement of the 
child with the prospective adoptive parents is not in the child's interest, 
the Central Authority shall take the necessary measures to protect the 
child, in particular - 

a to cause the child to be removed from the custody of the prospective 
adoptive parents and arrange provisional placement; 

b after consultation with the Central Authority of the State of origin, 
to place the child without undue delay in another family with a view 
to adoption; but any such adoption shall not take place until the 
Central Authority of the State of origin has been duly informed 
concerning the new prospective adoptive parents [and has given its 
approval of the new prospective adoptive parents] ; 

c if absolutely necessary, to have the child returned to the State of 
origin [at the expense of the persons with whom the child had been 
placed for adoption] . 
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Article 20-A 



In this chapter, the functions of a Central Authority may be performed by 
public authorities or accredited bodies in the State of that Central 
Authority to the extent permitted by the law of that State. 



CHAPTER V - RECOGNITION OF ADOPTIONS 
Article 21 

An adoption made in a Contracting State in accordance with the Convention 
and certified as such in this State shall be recog;ni 2 ed by operation of law 
in the other Contracting States. 



Article 22 
Variant A : 

The receiving State which has made the reservation pursuant to Article X 
will not have to give effect to the decision made in the State of origin, 
until the competent authority of the receiving State finds, in accordance 
with the internal law of that State, that the probationary period has been 
completed in a satisfactory manner. 

The Central Authority of the receiving State shall take the appropriate 
measures to ensure that the confirmation of the recognition takes place 
without delay. 

If it considers that the continued placement of the child with the adoptive 
parents is not in his or her interest, it will take the necessary measures 
to protect the child referred to in Article 20. 

Variant B : 

Where the law of a receiving State which has made the reservation of 
Article X conditions adoption on the satisfactory completion of a 
probationary period, even if the adoption has already taken place in the 
State of origin, 

a recognition by operation of law shall extend only to the transfer of 
custody and parental authority and responsibility; 

b recognition of the permanent parent-child relationship is suspended 
until that relationship is confirmed by the competent authorities of 
the receiving State after they have determined that the probationary 
period has been completed satisfactorily; 

c the preliminary steps for adoption referred to in Article 4 of the 

Convention which have been taken in the State of origin are entitled 
to be given full effect in the other Contracting States. 

If the Central Authority of the receiving State determines chat the 
continued placement of the child is manifestly no longer in his or her 
interest, it shall take the necessary measures for the child's protection, 
in accordance with Article 20. 
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Article 23 



Recognition may be refused in a Contracting State only if it is manifestly 
contrary both to the public policy of that State and to the best interests 
of the child. 



Article 24 

VaiiariI_A: 

Every child adopted in conformity with the Convention and whose adoption is 
recognized in a Contracting State shall be considered in law as the child 
of the adoptive parents [and shall enjoy the rights granted to adoptive 
children by that State]. 

Variant B : 

Delete Article 24. 



CHAPTER VI - GENERAL PROVISIONS 
Article 25 

Any competent authority which finds that one of the provisions of this 
Convention has not been respected or that there is a serious risk that it 
may not be respected, shall immediately inform the Central Authority of its 
State, so that this Central Authority may take the appropriate measures. If 
it deems it necessary, the Central Authority may contact the Central 
Authority of any other State concerned. 



Article 26 

The Secretary General of the Hague Conference on private international law 
shall at regular intervals convene a Special Commission in order to review 
the practical operation of the Convention. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EXPLANATORY NOTES 



Abbreviations used: DC - Drafting Committee 

PB - Permanent Bureau 

FUD - Final Working Document distributed on 3 May 1991 



Title 

1 No change, except for the substitution in the French text of the word 
" transnstionales" for "d'enfents d'lm Etat i 1 'autre" (also in Preamble and 
throughout the text) . 

2 Comment of the PB : The title has not yet been discussed by the 
Special Commission and remains a working title pending a decision of the 
Special Commission or of the Seventeenth Session. 



Preamble 

3 The order of paragraphs has been reversed because the DC felt that 
the Preamble should open rather than close with a short indication of its 
subject-matter, and close rather than open with a reference to its main 
sources of inspiration. 

4 In paragraph 1 (former paragraph 3) the part of the sentence after 
the comma has been shortened. The new text avoids the reference to foster 
placement - which appeared to be controversial in some of the comments on 
the FWD - while retaining the essence of the language and principle of 
Article 21, sub-paragraph b of the UN Convention on the Rights of the 
Child. 

5 In paragraph 2 the adjective "intercountry" has been added for 
purposes of clarification (cf. Article 1). 

6 The first two lines of paragraph 2 (former paragraph 1) have been 
redrafted, the words "taking into account" being substituted for "to give 
effect to". The amended text is more in accordance with the fact that the 
Convention will be a self-contained instrument - which should to the extent 
possible be consistent with ocher international instruments. 



Chapter I, title 

1 The words "Objects and" were deleted, since they were thought to be 
included in the word "scope" (cf . title of Chapter I of the Hague 
Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction - hereinafter referred to as the Hague Child Abduction 
Convention) . 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Sub -paragraph c 

8 The word "secure" was preferred to [facilitate] [promote]. Cf . 
Preliminary Document No 4, Article A, c. Moreover, since the Convention 
can only secure the recognition of adoptions among Contracting States, the 
words "in Contracting States" were added in the first line. 



Article 2 

9 Since the DC proposes to delete paragraph b (see infra No 13), 

Article 2 now consists only of one single paragraph (- former paragraph a, 
as amended) . 

10 The words "[in all cases]" have been deleted since they were felt to 
be redundant. Any adoption which meets the conditions of Article 2 will 
come under the scope of the Convention. 

11 Most comments on the FVD expressed a preference for the alternative 
"[a person or spouses]". The DC proposes to follow this suggestion here as 
well as in other articles of the Convention. The DC realizes, however, 
that this formula would exclude certain types of adoptions which some 
countries might wish to bring under the Convention's regime. This concern 
might be met by a provision allowing a State, whether or not in relation to 
any other State making a reciprocal declaration, to extend the Convention's 
regime to other adoptions. 



12 The second part of the article has been redrafted in an attempt to 
bring out more clearly the three possible situations which may arise: 
adoption in the country of origin followed by the removal of the child to 
the receiving country; the removal of the child to the receiving country 
followed by his or her adoption there; the removal of the child to the 
receiving country followed by his or her adoption in the country of origin. 

13 The DC proposes to delete paragraph b. It appeared from the comments 
on the FWD that the former paragraph b had given rise to misunderstanding , 
and the formula of the new draft would seem to be broad enough to cover 
both the case of removal for the alleged purpose of adoption, and that of 
removal for the purpose of adoption but not followed by an adoption. 



Article 3 

14 Diverging views were expressed in the comments on the FVD concerning 
Article 3. The new text follows the example of Article 4, second sentence 
of the Hague Child Abduction Convention with the addition of the words 
"without any adoption having taken place in the State of origin or in the 
receiving State". The effect will be that the Convention will continue to 
apply indefinitely if an adoption has taken place (whether in the State of 
origin or in the receiving State) before the child reaches the age of 18 
years. This is notably needed in order to keep the recognition provisions 
of the Convention in effect. 
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Chapter II 



Article 4 

15 The English wording of the Introductory phrase has been simplified. 
No change in the French. 



Sub -paragraph a 

16 The bracketed words have been deleted - it goes without saying that 
this finding, as well as all other findings and decisions under the 
Convention, should only take place after careful examination of all the 
circumstances of the case. 

17 Several comments on the FWD had criticized the words "is free for 
adoption" - the DC chose the word "adoptable". Other minor drafting 
changes . 



Sub -paragraph h 



18 Several comments on the PTO had criticized the bracketed words in the 
FVD mainly for three reasons: (1) the reference to foster care was seen as 
inappropriate, (2) it was seen as practically impossible to ensure in each 
individual case that all alternatives for placement in the country of 
origin had been exhaustively explored, and (3) in some cases (e.g. a child 
with a special handicap who cannot adequately be taken care of in the 
country of origin) the best interests of a child may require that a child 
is placed abroad for adoption even where there is a family available in the 
country of origin willing to take care of the child. The new formulation 
avoids the disadvantages of the former sub-paragraph b while retaining the 
essential principle, i.e. that placements in the country of origin should 
in each case be given consideration first, before intercountry adoption is 
to be considered. The formulation is also more precise in that it requires 
the competent authorities not just to establish that an intercountry 
adoption "may be considered as a means of protecting the best interests of 
the child", but that it actually is in the child's best interests. 



Sub-paragraph c 

19 In the fourth line the words "consent and" were added to stress the 
importance of counselling and information concerning the conditions and 
nature of the consent. 



Sub- paragraph d 

20 Following several comments on the FWD the introductory phrase now 
explicitly refers to the age and maturity of the child. The new wording 
was thought to have the advantage of being both broader and slightly more 
flexible than the old text. 
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Article 5 



21 The English wording of the introductory phrase has been simplified, 
cf. No 15 supra. 



Sub -paragraph a 

22 The alternative "(the prospective adoptive parents]" has been given 
preference because it corresponds better to "a person or spouses" in 
Article 2, the plural including the singular. The words "eligible and" 
were added, "eligibility" referring more to the legal qualifications of the 
adoptive parents and "suited" more to their socio-psychological 
qualifications, it being recognized that there may be some overlap of the 
two. 



Sub -paragraph b 

23 The former sub-paragraph b has been deleted following criticisms of 
the FWD. It was thought to be out of place since, whether the adoption is 
to take place in the country of origin or in the receiving country, the 
determination that intercountry adoption is in the child's best interest 
lies primarily with the competent authority of the country of origin. 



24 The new sub -paragraph b is the former sub -paragraph c. The word 
"necessary" replaces the word "relevant" because authorization is always 
relevant, but it may not always be necessary, e.g. when there are no visa 
requirements for the entrance and/or residence of the child. 



Chapter III 

25 In the FUD this chapter was divided into two sections; one relating 
to the designation and duties of the Central Authorities and one relating 
to the accreditation of intermediary organizations. Since accreditation 
may be given not only by the Central Authority but also by another 
competent authority, the DC, for the sake of clarity, proposes to devote a 
separate chapter to accreditation, Chapter III-A. As a result the section 
headings disappear. 



Article 6 

26 No change, except for the deletion of the words "the extent of" in 
the third line of paragraph 2. In the French text the square brackets in 
the first paragraph have been deleted and in the second paragraph the word 
" [pouvoirs] " has been replaced by ”fonctions”. 
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Arcicle 7 



27 This article lists the functions of Central Authorities that may not 
be delegated. In the second paragr&ph the words "in particular" have been 
deleted, since the purpose of Article 7 is to give a complete list of 
functions which may not be delegated. 

28 In sub-paragraph a the word "transmit" was replaced by "provide". 

29 In sub- paragraph c the words "observe the development of costs 
connected with intercountry adoptions and take all appropriate measures 
against" were deleted since this was thought in part to be covered by sub- 

. paragraph b and in part implied in the new sub-paragraph c. 



Article 8 

30 This article lists delegatable functions of the Central Authorities, 

i.e. functions that they may delegate to public authorities or accredited 
bodies. In the introductory phrase in the English text the words "with the 
assistance of" were replaced by "through" and the words "intermediary 

organizations" were replaced by "bodies". In the French text, the words 

"avec 1 ' assistance" were replaced by "avec le concours" and the word 

" intermediaire" was deleted. The words "in particular" were added so as to 

emphasize that the list, in contrast with that of Article 7, is not 
exhaus tive . 

31 In sub-paragraph a the words "concerning the suitability to enter 
into an adoption" were deleted since they were thought to be redundant. 

32 In sub -paragraph b the word "expedite" was added and the words "where 
appropriate" deleted. 

33 In sub-paragraph d the words "each ocher" were added for 
clarification. 



Chapter III-A 

34 See explanation in No 25 supra. 



Article 9 

35 In the first sentence the words "in connection with adoptions within 
the scope of the Convention" were added so as to make the text more 
precise. In the English text of the second sentence the words "may only 
continue", which had been criticized as being too weak, were replaced by 
"shall be maintained only". This change aligns the text better with the 
French text, which was not changed. 

Article 10 

36 In sub-paragraph a, following suggestions in the comments on the FUD, 
the brackets were deleted. 
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37 The order of sub -paragraphs b and c was reversed, the reversed order 
seeming to be more logical. 

38 In the English text of sub -paragraph c (new) the word "periodic" was 
replaced by "continuing", again following suggestions made in the comments 
on the FHD. In the French text the word "perlodique" was deleted without 
being replaced. 



Article 11 

39 The words "the Central Authorities of" were deleted since in practice 
the authorization may be given not only by the Central Authority but also 
by another competent authority. 



Article 12 

40 Minor drafting changes in the first sentence. In the second sentence 
the square brackets within the square brackets were deleted. 



Chapter IV 
Article 13 

41 In the second paragraph (between brackets), the verb "to derogate 
from" and the noun "derogation" were preferred to "to permit exceptions to 
and "exception". 



Section II. title 

42 The word "assessment" has been deleted. 



Article 14 

43 The word "persons" replaces the bracketed alternatives in the FUD. 

It follows from Article 2 that this provision only applies where those 
persons are "a person or spouses". 

44 Article 20-A now provides for all of the articles of this chapter 
that the functions of the Central Authority may be performed by public 
authorities or accredited bodies. There is, therefore, no need any more to 
specify this in Article 14. 
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Article 15 



^5 This paragraph now starts with a reminder of the functions of the 
central Authority of the receiving State under Article 5. The word 
report was preferred to "file" as having a broader meaning, including 

study" and the file based on such a study. The words "their 
e igibility and suitability to adopt" were added. The words "social 
environment" were thought to be more precise than "relevant social 

considerations" and in English the verb "to undertake" was preferred to "to 
handle". 



Section III, title 

Cf. supra No 42. 



Article 16 



47 The introductory phrase has been shortened and now implicitly refers 
to Article 4 only. 

48 Since the word "compatibility" had been criticized sub -paragraph b 
was reformulated. 



Section IV 
Article 16-A 

49 In respect to the former Article 17 several comments had criticized 
the requirement of the agreement to receive the child by the prospective 
adoptive parents, since this went without saying. In contrast, it had been 
pointed out that the agreement of the Central Authority of the receiving 
State, where required under the laws of that State, was an essential 

condition for the transfer of the child. Article 16-A reflects those 
comments . 

Co npept_by the Pfi : This new article assumes that it is always the 
Central Authority (or - see Article 20-A - a public authority or accredited 
body) which must give its consent. Under the current practice, in some 
countries consent may be given by another competent authority, such as a 
government ministry or a court. Should one not read here "competent 
authorities" rather than "Central Authority"? 



Article 17 



51 This new article combines and simplifies the former Articles 17 and 
18. 
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Article 19 



52 This article corresponds with the first sentence of the former 
Article 19. It now provides that, if the requirements of the Convention 
have been fulfilled, the adoption, whether it is to be made in the State of 
origin or in the receiving State, is to occur without delay. 



Article 19-A 

53 This article separates out the second sentence of the foxrmer 
Article 19. In addition, It incorporates the second paragraph of Article 
22 which it was thought was more In its place here than in Chapter V. 



Article 20 

54 This article now deals in a more structured manner with cases in 
which the adoption is to take place in the receiving State and placement is 
not working out. It makes protection of the child essential, with possible 
steps to that end to include a, b and c. 



55 The new sub -paragraphs a, b and c repeat former paragraphs 1, 2 and 3 
with minor drafting changes. 



Article 20-A 

56 This article now provides for each of the articles of Chapter IV that 
the respective functions of the Central Authority may be delegated to the 
public authorities or accredited agencies referred to in Article 8. 



Chapter V 
Article 21 

57 This article sets out the principle of recognition by operation of 
law in all Contracting States. Since it may not only be the Central 
Authority but also another competent authority, including a court, which 
certifies that an adoption is in accordance with the Convention, the 
reference to the Central Authority was left out. 



Article 22 

58 This article deals with the case where the State of origin requires 
the decision to be made in that State and the receiving State makes the 
successful completion of a probationary period a condition for recognition 
or confirmation of that adoption. 
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59 Variant A corresponds with the former Article 22 with some minor 
drafting changes and the addition of the reference to the procedures set 
out in Article 20. 

60 Variant B is proposed by the DC in an attempt to facilitate the 
discussion on the problem of recognition of an adoption which has taken 
place in the State of origin where the receiving State requires a 
probationary period. The DC felt that Variant A may go further in 
withholding recognition than is necessary and/or in accordance with the 
Convention. Its main idea is that, even where a receiving State conditions 
recognition upon the completion of a probationary period, there are certain 
elements of the adoption made in the State of origin which can and should 
be recognized immediately and by operation of law. Indeed, even where a 
receiving State may condition the recognition of the permanent parent- child 
relationship upon the satisfactory completion of the probationary period 
(sub -paragraph 5), there is no reason why the receiving State should not 
immediately and by operation of law recognize the transfer of custody and 
of parental authority and responsibility to the (prospective) adoptive 
parents (sub -paragraph a) or why it should not recognize the preliminary 
steps taken in the country of origin in accordance with Article 4 (sub- 
paragraph c) . 



Article 23 

61 The DC proposes to retain Variant A only, since this variant, by 
laying the burden of proof - justifying non-recognition - on the 
authorities of the State which refuses to recognize the adoption, would 
seem to be more favourable to recognition than Variant B. 



Article 24, Variant A 

62 No changes except for the omission of the words "the law" in the 
bracketed last part. 



Article 25 

63 The words "in a particular case" were omitted so as to bring out that 
this article may apply both to individual cases and to systematic patterns 
of non- respect of the Convention. The words "or that there is a serious 
risk that it may not be respected" were added so as to give this article a 
broader scope, making it potentially applicable also in cases, e.g. where 
one tries to evade the Convention. 

64 Comment .of the PB : Since it goes without saying that the Central 
Authorities may contact each other (cf. Article 7), the second sentence 
would seem to be rather redundant. 
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annex b 




SOCIAL SERVICES INSPECTORATE 
DEPARTMENT OF HEALTH 
Richmond House 
79 Whitehall 
London SW1A2NS 



CI(90)17 



Telephone 071-972 4300 



To: Directors of Social Services 



28 September 1990 



Dear Director 



adoption of children from overseas 



This letter supplements and updates the "Dear Director" letter 
DSWS(79)3; and provides additional information and guidance to social 
services departments who are asked to provide services in connection 
with the adoption of children from overseas. The letter deals 
generally with matters of policy and practice in relation to 
interccpuntry adoption while making specific reference to the Romanian 
situation which is of particular concern to many authorities. 
Directors are asked to make the content of this letter known to all 
managers and practitioners engaged in adoption and family placement 
work. Copies of the letter go to Heads of approved adoption 
societies . 
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INTRODUCTION 



by the provisionrof 1^^198 6 adoption is influenced 

Legal Principles relatino^tl^the Declaration on Social and 

with special reference Pf°te=tion and Welfare of Children, 

Internationally. This providL%hatr”^"'^ Adoption Nationally and 

** intercountry adoption may be considered as an alternative 
means of providing a family for a child who cannot be ca-e^ 
for in any suitable manner in his own country; ‘ “ 

the^cir^of^nK Placement of a child outside 

the parents, the best interests o^ 

the ch^ld should be the paramount consideration; 

equivalent to those which apolv i- 

to‘prot;=t tL^e^tL^e^^f^^^he^^^iii^yn" 
sefegu!rding^t^^n!farrorchnH*'“''^ t F^“y i" 

adoption. This incites: ^ho come from overseas for 

fchiiS'from considering adopting 



b. 

c. 



as 



•sessing the suitability of prospective adopters; 

supervising placements and making reports and 
recommendations to the courts when children arrive f- 
overseas for adoption. 



cm 



w • 



iSioid ty iJ.' 

S = -s'"in"o^ed requirements change. SSI in Regions ^ 11 ^^^- 

Sw.s informed of developments. The Department cannot aive ^ 

au - non wative advice about requirements and procedures in Pr^TT^ 

f their owJ: u? 

-.n^omation from the Romanian authorities. The Fc^eion *nH 
Ccr.T.onwealth Office is in touch with the authorities in Romania 

dotetail”th" in London. Every effort is being made to 

dovetail the requirements of both countries for the mLt 
protection of the children concerned. effective 



4 . 

some 



I know that the Romanian crisis has imposed additional burde- 
local authorities. There is also great concern on the b»— 1 .’ 



the central ^ government departments abourchild^erwho° 2 re*’Louoh‘°< 
to the UK without Entry Clearance and therefore without prooe’-^ 
investigation and safeguards. Intercountry adoption is under* 



review 
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as a part of the Adoption Law Review and a discussion paper will be 
issued before the end of the year. In the meantiine, the Department is 
anxious to respond as helpfully as possible to individual enquiries 
and requests for advice from Social Services Departments. These 
should be made to SSI in Regions. It may be helpful if Directors 
appoint a worker to act as a 'contact point' on intercountry adoption. 



INTBRCOUNTRY ADOPTION PROCESS 



5. The general procedure for seeking admission of a child for 
adoption in the UK is set out in the Home Office Leaflet RON 117, a 
copy of which is attached to this letter. The RON 117 supersedes the 
information about procedures which is attached to DSWS(79)3. 
Prospective adopters can obtain copies from the Immigration and 
Nationality Department, Home Office, Lunar House, Croydon CR9 2BY. 

6. It is for the Home Office to decide whether a child will be 
admitted to the UK. If the Home Office are satisfied that there are 
no immigration reasons for refusal and that the proposed adoption 
involves a genuine transfer of parental responsibility on the grounds 
of the parents' inability to care for the child, they will look to 
this Department for advice on welfare aspects of the proposed 
adoption. 



7. In giving advice the Department's central concern is to give 
first consideration to the welfare of the child. This is the test in 
section 6 of the Adoption Act 1976 which requires a court hearing a 
subsequent adoption application to give first consideration to the 
welfare of the child. The Department needs to be satisfied on the 
following matters: 



a. the reasons for the proposed adoption; evidence of the 
child's identity and as much information about his circumstances, 
hictcry and background as can be discovered, including a health 
report* on the BAAF Intercountry Medical Form; 

b. evidence that the child is legally available for adoption 
and that the appropriate authorities support the adoption plans 
and have authorised the child's departure from the country of 
origin for the purposes of adoption; 

c. there is either a valid parental consent, in a form which is 
acceptable to a UK court, given freely and with full 
understanding of the effects of a UK adoption order, or official 
certification that the child has been genuinely abandoned and the 
parents cannot be found; 

d. the prospective adopters are recommended by their Social 
Services Department as suitable adopters for the child. 

8. The Department relies on reports from the authorities in the 
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itiade'^bv where necessary by enquiries 

Clearance Officer in that country, and on 

abLt r^b" prospective adopters, in wder to be satisfied 

otheLise) fs fdop^err"""^ their suitability (or 



ADVICE AND COUNSELLING 



are consid^w counselling are essential for peoole who 

people finri?^dlf?f enthusiasm sime 

pitfalls associated ^° ®‘^'®Pt that there are complexities and 

readily underee^ed^.w*^ intercountry adoption. They do not always 
are esLn?ffi ^ ^ searching enquiries and thorough assessme-t 

adootioe 2^ safeguard the welfare of children i^ 

oartiin?" ?tospective adopters need to understand and address the 

sh^re anS the adopters, in both the 

lifflrlnt adopting a child from a different o^une^, . 

suffered “ different race; a child who may Lve 

_• X ___ ©arly dis 2 idvant&Q 6 7 iind often* with little 

information about the child's background anS history! ' 

1 of the^l976 makes it clear that the requirement in section 

to adojt i cMif provided for people proposing 

overseas ® equally to those proposing to adopt from 

Directors are asked to ensure that those seekina helo are 

advL^H^'t^ information about the Entry Clearance procedure^ or^ 

the Home Office. SSDs should, of course also 

who »r-l ^^^°^^tion to enquirers about children available for adoo*--©- 
who are known to the SSD. =j.xauxe ior aaopw-.o*. 



ASSESSMENT AND HOME STUDY REPORTS 




11. Section 1 of the 1976 Act does not require local authorities to 
provide reports on prospective adopters before a child oversets hL 
been identified. However, the Department will seek such a report 

DSWS(79)3.which continue to apply^ when 
the Home Office seek advice on an Entry Clearance Application a 
particular child. Because children are often, at this sttat? ll^inc 
in difficult circi^stances - as in the case of many Romania 
applications - SSDs are asked to provide reports within the 6 weeks 

period which has always applied to the arrangements set out in DSHS 
( 79 ) 3 . 




12. SSDs are increasingly asked by prospective adopters to oreca-e . 
report in advance of such an application and before a particular child 
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has been offered to the adopters, although the range of children 
available in the chosen country will generally be known. There are 
many advantages in assessing couples at an early stage and SSDs are 
asked to consider doing so in all suitable cases (see paraaraDh 14 
below). The relevant factors are:- r y f 



a. More countries are imposing official control over 
intercount^ adoption and will not accept applicants for 
consideration- as adopters without a social work report and 
recommendation. Prospective adopters should not be prevented 
from seeking to adopt from those countries where arrangements a^e 
most strictly controlled, where only reports from a statutory 
agency are acceptable and where compliance with the procedures of 
both countries is assured; 

^ advantageous to SSDs to take the opportunity of 

influenexng_ arrangements at the earliest possible stage, since, 
if a child m A A , 1 




assessment serves not only to check the 
suitability in general of prospective adopters, but to explore 
their motivation and their capacity to deal with foreseeable and 
unforeseen difficulties in placements; assessment and preparation 
can proceed more effectively when prospective adopters are not 
already committed to a particular child and there is pressure to 
complete the process because an early decision is needed; 

d. where prospective adopters are found to be unsuitable, the 
authorities overseas can be notified, if necessary. A decision 
that approval cannot be given must bear harder on all parties if 

the adoption process has already started in the child's count^v 
of origin. 

P: is ijnportant that reports prepared by SSDs are not misused to 

bring a child into the country in breach of the Entry Clearance 
procedures. This can happen when the prospective adopters present a 
report to secure custody of a child in his country of origin and bring 
the child home without making an application for Entry Clearance o^ 
before Entry Clearance is granted. This is not a formality* which can 
be omitted because the prospective adopters have been found generally 
suitable to adopt a child from overseas. Investigation of the ^ 

circumstances of the adoption arrangements and of the particular 
child's background and history is also vital and is an important part 
of the Entry Clearance procedure, ^ 

14, Assessment in advance is therefore appropriate where people are 
seeking to adopt from a country, or through a properly authorised 
overseas agency or a statutory authority, with proper safeguards and 
controls and where it is known that the authorities will not release a 
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child until the requirements of both countries have been met. From 
ti^e to time the Depa.rtment must advise prospective adopters that they 
should not seek to adopt from certain countries; and prospective 
adopters should always be strongly advised not to seek to adopt 
through intermediaries who are not properly authorised. Reports should 
not be prepared to help people to proceed in defiance of such advice 
The latest information is available from SSI in regions who will also 
ao thexr best to advise on individual cases of difficulty. 



Content of Reports a nd Special Considerations 



.^^^«^her reports are prepared in advance of an Entry Clearance 

connection with an application, reports should be 
undertaken by social workers experienced in adoption and child 
placement work. ^The Department commend the use of BAAF Form F as a 
oasis for preparing the report. The content of the report and 
associated police and health checks and interviews with referees 

pattern established by good practice in respect of 
ny other ^ adoption. Recommendations should specify the age croup and 
characteristics (health and social) of a child which the couple might 

Adopt. It is also important to indicate the length of 
which the report is valid. Reports and recommendations 
should be approved by a senior manager. 

should include an assessment of suitability to adopt a 

appropriate, from a different 
racial background. The principles set in paragraph 11 
ot Cl (90) 2 are a helpful guide, bearing in mind that intercountry 
adoption arrangements are made because no other suitable form of care 
IS available for the child. Directors are asked to ensure that social 
workers do not - as has unfortunately been the case in a few 
authorities - refer to Cl (90)2 in support of their opinion that no 
assistance should be given in connection with intercountry adoption. 

Arbitrary rules regarding the age of prospective adopters should 
not be applied. ^ However, age is an important factor, among all 
others, in considering the suitability of prospective adopters. Each 
application should be considered individually, bearing in mind that"** 
both partners should be sufficiently young and fit to have a 
reasonable expectation of retaining health and vigour to bring up a 
child until adulthood and especially during the demanding years of 
adolesence. 



18. The Department is concerned that some couples have sought to 
adopt more than one child from overseas at the same time. Some 
prospective adopters may be influenced by factors of expense and fears 
that a second child may not be available later. Others may think that 
two children will provide support and company for each other in a 
strange environment. But there can be very few circumstances where 
this can be shown to be in the interests of the children concerned. 
There is no reason for SSDs to depart from the established good 
practice of approving the placement of no more than one unrelated 
child at the same time. Subsequent plans to adopt a second child 
after an interval call for further assessment in accordance with 
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normal practice. 



possibility, especially in intercountry adoption, of health 
and developmental problems arising is an important consideration in 
the assessment and preparation of prospective adopters. Health issues 
are discussed in paragraphs 35 to 37. 

20. Some authorities require reports to be considered by the Adoption 
Panel. Unless the case is an agency placement (which is not normally 
the case with intercountry adoption placements) there is no legal 
requirement to refer reports to the adoption panel. In many cases, 
however, there will be advantages in seeking the advice of the panel. 

Be sources 

21. There is no objection to prospective adopters being asked to meet 
the costs of assessment and preparation of a report. This can enable 

engage a social worker with experience of adoption and 
Child placement work who is known to them and in whom they have 
confidence to do the work on their behalf. In these circumstances a 
senior manager in the SSD will need to approve the report and to 
ensure that health and police checks are carried out through the SSD 
systems. Where a report has been prepared by or on behalf of an 
adoption agency there will be no risk of a breach of sections 11 and 
72 of the 1976 Act. 

22. It is suggested that when prospective adopters have paid for a 
report from a SSD in advance. of travelling overseas to begin the 
adoption process, they should not be charged for bringing the report 
up to date for entry clearance purposes, if this is within 12 months 
of the original report. 

Approved Adoption Societies 

23. Local authorities may, of course, arrange for assessment and 
reports to be undertaken by an approved adoption society r in 
accordance with the spirit of sections 1 and 2 of the Adoption Act 
1976. Reports and recommendations prepared on behalf of an authority 
in this way must be acceptable to the authority. This is because 
supervision of any subsequent placement and the duty of making a 
Schedule 2 report to the court will tall to the authority, not the 
adoption society, unless the placement has been arranged by the 
society in accordance with the Adoption Agencies Regulations 1983. 



Private Reports 

24. In some case, prospective ^ adopters have commissioned home study 
reports from social workers acting in a private capacity. SSDs have 
been asked to 'endorse' such privately commissioned reports. Reports 
and recommendations on the suitability of prospective adopters are 
required from local authorities because of their statutory duties in 
connection with adoption. These include duties under sections 1 and 2 
of the Adoption Act 1976 and, if a child is admitted to the UK for 
adoption, supervision of the welfare of the child; support to the 
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adoption in the UK; and making reports and 
cannSt afoen?"! to _ the court hearing an adoption application (oourts 
eadlv thinn^ * privately coMiBsioned report as a substitute), if 
Se^ices of protecting the child and providing 

findinos also fall on the local authority. The 

prosn2Itiv2 * private social worker, commissioned by a 

iudo.m^^* , cannot, therefore, be substituted for the ^ 

resnonsihi?^*^^? authority. Such social workers take no 
are^us.H^ih ^ for the circumstances in which their recommendations 
flow from they accountable to anyone for consequences which may 

to mroBBA,.^;^, ^ “!*' Private reports are provided solely as a service^ 
aut fe ~ r!t!n Adoption agencies, including local 

duty to givi f!rsrcons!der:t!ofto°fj:e *fh°fld?s fnflr^'sts?" “ 



local ^^”«f?re, be no 'endorsement' or 'validation' by 

to decide whiti!r ti commissioned reports. It is for a SSD 

priv^tlv prepared to make some use of a 

with crL^ report in their own assessment of, and work 

renoid-^ A ^ V adopters. SSDs should bear in mind that some 

evalMlio^ ? evidence of professional 

cat^ oi? ;h.? advised. In any case, the SSD must always 

the^riv^i--*^ investigation and evaluation of the facts on which 

based appears to be based and their decision must be 

inel,id«"*-w^*^ investigation and evaluation. Investigation must 
private police and health checks, which are not available to 

Data workers. Statements issued to individuals under the 



decides to incorporate some part of a privatelv 

report, it is important thL no 

letterhead of a private social worker or group of private social 

letters to^orivat^l v^“ final report. The practice of adding cover ina 
xertep to privately commissioned reports has led to some private 

social workers making unfounded and potentially misleading^claims tha- 
they en:)oy some measure of official Support or recognition 
to any such claims that may have been Sade, there if no g^up o" ^ 
social workers which is recommended or 'recognised' bv th- 
Department. Nor is there any statutory provision for such 
recognition. Such claims are confusing both to prospective adopters 
and overseas authorities to whom only reports from statutorv or^ 
approved sources are acceptable and who have been given lists of 
a:^proved adoption societies and local authorities. Directors should 
a^so note that some local authority social workers and guardians ad 
1. -em provide reports in a private capacity; these reports do not 
always clearly state that they are provided in the writer's private 
capacity and not in his or her official capacity. pnvare 



future, the Department will advise overseas authorities that 
official reports will always: 



a. be sent direct to the overseas agency or authority bv a 
local authority or through agreed special arrangements as in the 
case of Romania; 
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b. appear only on the letterheads of bodies listedas adoption 
agencies (including local authorities); 

and will not 

c. be given to prospective adopters for presentation to an 
overseas body. 

28. Directors are asked not to advise prospective adopters, in any 
circumstances, to commission reports from private social workers. 
Instead, SSDs should consider whether, after counselling, assessment 
and the preparation of a report can be undertaken by the SSD. 
Arrangements outlined in paragraphs 21 to 23 can be considered, where 
necessary. 



Handling of Reports 

29. Reports should not be given to prospective adopters for their own 
use, but should be sent direct to the appropriate authority or agency 
overseas. Special arrangements have been made for reports prepared in 
advance in connection with proposed adoptions from Romania. Reports 
should be sent to: 

Department of Health,^ 

Community Service Division (CS3B), 

Room B1404, Alexander Fleming Bouse, 

Elephant and Castle, LONDON SEl 6BY 

When the report is required by the Romanian authorities the Department 
of Health will forward the report without delay through official 
channels. SSDs are asked to give prospective adopters a letter 
explaining that they have been recommended as suitable adopters for a 
child (with age and other specific recommendations) from Romania and 
that a report is available to the Romanian authorities through the 
British Embassy. 

30. There have unfortunately been instances where prospective 
adopters who are on adoption agency waiting lists have obtained 
custody of a Romanian child by using a report prepared in accordance 
with the Adoption Agency Regulations. Such children have been brought 
into the UK without Entry Clearance and consequently without 
investigation of the child's circumstances or background. Reports 
nrepared in accordance with the Regulations are of course acceptable 
to the Department in connection with intercountry adoptions p r ovided 
that they are up to date and the SSD is satisfied that the prospective 
adopters are also suitable to adopt a child from overseas. Approval as 
adopters in the UK cannot automatically be applied to inter-country 
adoption because of the special factors to be considered. Reports 
should be handled as described above. People have also obtained 
custody of children and have brought them into the United Kingdom 
without Entry Clearance by making use of a letter from an adoption 
agency informing them that they had been approved as prospective 
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adopters and placed on the waiting list. This is an unforeseen dan^e*" 
which agencies will wish to consider. ' ' 



linking 

of intercountry adoption that while counselling, 
assessment and preparation of adopters are the responsibility of the 
authorities in the 'receiving' country, the linking of prospective 

children takes place in the children's country of origin. 
SSDs will have ^ no opportunity to influence these decisions taken 
overseas. It is therefore of particular importance that, for the 
guidance of those who have the task of making or authorising 

^^commendations should be clear and specific about the age 
any particular characteristics of a child for whom the 
prospective adopters would be suitable. 

PreP^red in advance by a SSD and an Entrv 
Clearance application is made subsequently for a particular child rhl 

ab^uf?hf child infoLation ShHris fvluibie"''* 

llaii^nti* ^*=°"“*"'^*tion in the light of the specific proposed 

®°“® °“1=® ^*>*^' *° ** be judged, ?Se 

Deo!°tmir child's best interLt! and that the 

maL'iraLii?on"« «hy a court in the UK would not 

win have re-i-S f®®=hing_ this judgement, the Department 

information which has been gathered abou* 
‘dopters and the circumstancL ol tL 

soeill work°fdvicI *he Department relies upon SSI for professional 
social work advice at all stages of the process. Reports and 

recommendations supplied by SSDs are scrutinised by SSI who will * f 

necessary, contact the authors for clarification aid discuLion.' 



POST PLACEMENT 

34. When a child is admitted to the UK for adoption, an acolication 
for an adoption order should be made immediately by the prospective 
adopters so that the child becomes a protected child unde^thr 

olacement^fhA 1 meantime, the Department recommends that the 

placement should be treated as a private fostering arranaement «ThHa»-r 

the Foster Children Act 1980. This applies equally whe"e a child hfs 

been brought into the UK without priol Entry ClearLce ^Lvided the 

ffu ?^® circumstances do not require action to be 

that thA legislation. The Department will see 

that the SSD are advised of such cases as soon as notification is 
received from the Borne Office. SSDs are asked to notify th^ 
Department {at the address in paragraph 29) of any such cases which 
come to their attention before they are notified by the Department*. 
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HEALTH ISSUES 

35 . As part of the Entry Clearance procedures prospective adopters 

Saap for a medical report on the child to be provided on the 

BAAF Intercountry Adoption Medical Form. This report is scrutinised 

Medical Officer in the Department, who will ask for 
eaaitional information if necessary. Information about the health and 
development of children proposed for adoption in the UK is not 
required with a view to prohibiting the admission of children with 
health problems. It is an essential part of UK adoption practice - 
and a legal requirement in relation to placements in the UK - that 
information is provided about the health and development of children 
proposed^ for adoption. Prospective adopters need to be fully aware of 
any significant birth or early life experience that may affect the 
physical , emotional or mental development of the child so that they 
understand the associated responsibilities. 

36 . Some children proposed for intercountry adoption, including 
Romanian children, face health and developmental difficult ies. Some 
children will require active treatment; many will need compensatory 
nurture; in others, harmful experiences may lead to permanent physical 
or mental impairment. Prospective adopters need to have considered 
these risks, to understand the implications for the child's carj and 
to be able to demonstrate that they have the capacity to deal with 
health and developmental deficits should they emerge and with 
uncertainties about future development. 



37. It is known that children in Romania who are available for 
adoption may have been exposed to the risk of AIDS /HIV infection and 
also the risk (far more infectious) of Hepatitis B infection. 
Prospective adopters should be aware that infants with a HIV negative 
test result may actually be developing antibodies and convert to BIV 
positive later. Other infants with positive tests may be carrying 
maternal antibodies which are later shed. Thus the HIV test in 
infants may give a flawed result. It is important, therefore, that 
social workers should explore the prospective adopters' attitudes 
towards these risks (which are not, of course, confined to Romania} 
and their capc^city to deal with them. 

Yours sincerely 




W B UTTING 

Chief Inspector 

Social Services Inspectorate 
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SOCIAL SERVICES INSPECTORATE 
DEPARTMENT OF HEALTH 
Richmond House 
79 Whitehall 
London SWIA 2NS 
Telephone 071-210 5569 



CI(91)14 



To: Directors of Social Services 



7 JUNE 1991 



Dear Director 



ADOPTION OF CHILDREN FROM OVERSEAS 

This letter sets out the latest position on Romanian adoption law 
and explains changes in procedure in relation to the assessment of 
prospective adopters. Directors of social services departments are 
asked to introduce these changes immediately and to bring this 
letter to the attention of agency medical advisers. The letter 
highlights a number of key issues calling for particular attention 
and should be read in conjunction with Cl (90) 17 which continues to 
apply except where amended or modified below. 

The Social Services Inspectorate is available to advise on 
intercountry adoption in general and on any particular case of 
difficulty. Enquiries should be addressed to SSI in the Region. 
Consolidated guidance is being prepared in the light of experience 
since the issue of Cl (90) 17 and will include advise on important 
health issues. 

Copies of the letter go to Heads of approved adoption societies. 
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The intercountrv adoption process 

!• Paragraph 5-7; Directors are reminded that the final decision 
on each Entry Clearance Application is made by the Home Office who 
will take into account advice from the Department of Health. This 
advice is based on careful evaluation of the facts of each case and 
all the available information on the child, the prospective 
adopters and the circumstances of the proposed placement. While 
the Department looks to the prospective adopters' SSD for a report 
and recommendation on their suitability or otherwise as adopters, 
there is no guarantee that a favourable recommendation will 
inevitably lead to a child being admitted for adoption or vice 
versa. 



2. SSDs should therefore exercise care in advising prospective 
adopters of the outcome of assessment and in sharing with them the 
content of their home study and recommendation. It should be 
explained that while the recommendation is a vital part of the 
adoption process it does not complete the process, nor does it 
constitute a final decision . This applies equally to domestic 
adoptions but the intercountry adoption process differs in that 
responsibilities for different stages of the process fall on 
different authorities including, of course, the overseas 
authorities who will decide whether a child can be placed with the 
applicants . 

3. These reservations do not in any way undermine the importance 
of a SSD's report and recommendation. Kor do they in any way 
diminish the responsibility which falls on a SSD or the confidence 
of the Department of Health that SSDs will exercise the same level 
of care and judgement as they bring to their domestic adoption 
work. 



Assessment and Report 

4. Paragraphs 11-14; experience has re-enforced the Department's 
view that prospective adopters of children from overseas should be 
counselled, assessed and prepared before a child is identified or 
provisionally placed with them. The reasons are set out in 
paragraph 12 of Cl (90) 17. 

5. Many Dixectors have already introduced procedures for 
assessment 'in advance'. From the date of this letter, all 
Directors are asked to provide services for assessment and 
preparation 'in advance', including provision of a home study 
report and recommendation to the Department of Health, as set out 
in Cl (90) 17, in the following circumstances: 

- prospective adopters have formed an intention, after 

counselling and preliminary discussion with the SSD, of 
seeking to adopt from a particular country and are able to 
supply documentation issued by the authorities in that 
country setting out its requirements and procedures? 
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- the circumstances set out in paragraph 14 of Cl (90) 17 
apply - that is, the prospective adopters plan to adopt 
through a properly authorised overseas agency or statutory 
authority which operates proper safeguards and controls and 
will not release a child until the requirements of both 
countries have been met; 

- there are arrangements for exchange of home study reports at 
agency or government level. Reports should not be given to 
prospective adopters. (SSDs have been notified informally 
of the special arrangements which apply in connection with 
the adoption of Romanian children and which are set out in 
the Annex to this letter). 

6. Advice should be sought from SSI in Regions who may have 
infoinnation about the procedures and requirements of particular 
countries, If not, they will make enquiries. 

Standards 

7 . The S 2 une thoroughness and the same standards are to be applied 
to the assessment and preparation of those seeking to adopt a child 
from overseas as apply in the case of those seeking to adopt a 
British child. Directors are asked to ensure that social workers 
clearly understand that more superficial investigation and 
assessment or lower standards of suitability are not acceptable. P 
person who cannot be recommended as an adopter for a British child 
cannot be recommended to adopt a foreign child. ^ This must also be 
clearly explained to all would-be adopters seeking information and 
counselling. 

8. This is an important principle of policy and practice. It is 
also an interationally accepted principle. The 1986 UU Declaration 
on Adoption and Fostering provides that safeguards and standards 
equivalent to those which apply in national adoption are to be 
applied in intercountry adoption. This will become a binding 
international obligation when the UK ratifies the 1989 UN 
Convention on the Rights of the Child which includes a similar 

requirement. 



Timescale 

Q Directors *are asked to aim to provide reports within a maximum 
Lriof of once the SSD^have decided that a firm 

aoDlication request which the SSD have decided can be accepted, 
KvinrregLd to the criteria set out in paragraph 5 above. In 
general, a total maximum period of six mont hs should be the arm and 
Lpectation for the preparation counselling and assessment of 
prospective adopters, the provisxon of a home study report and 
recommendation of the Department. The likely timescale and the 
ground to be covered should always be explained and discussed with 
prospective adopters so that they know what to expect and so that 
they are not caused frustration and anxiety on account of 
uncertainty. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



10. Less time may be required in some cases where prospective 
adopters have already been approved by an adoption agency. And in 
some cases there may exceptionally be circumstances in which call 
for a longer period of assessment and consideration with 
prospective adopters (bearing in mind paragraph 7 above). There 
may sometimes be occasions when a particular authority has received 
so many applications that people must be asked to wait a little 
longer. 



Timescale for a named child 

11. A similar timescale should be applied where a report is 
called for in connection with an entry clearance application for a 
particular child. It is clear from experience that the present 
target of six weeks for a named child places considerable pressures 
on SSDs in arranging for the counselling, assessment and 
preparation of prospective adopters . The interval between an entry 
clearance application and the issue of a decision by the Home 
Office is normally, of course, much reduced when a report and 
recommendation are already available. 

12. The arrangements described in paragraphs 9-11 above apply 
from the date of this letter. However, where a prospective adopter 
has already been given to understand that a report will be provided 
within a shorter timescale, work should proceed on the basis of 
that understanding, subject to the over-riding criteria set out in 
paragraph 8 above. 



Special Considerations 

13. Directors are asked to ensure that social workers understand 
and follow particular elements of guidance in Cl (90) 17 which are 
not being observed by all social services departments; 

a. Paragraph 15 - full police checks as required in all 
domestic adoption cases are equally necessary in every 
intercountry case. Statements issued to prospective 
adopters bv the police under the Data Protection Act are not 
acceptable as a substitute. 

b. Paragraph 17 - age and health of prospective adopters (see 
also paragraph 12). Arbitrary rules regarding the age of 
prospective adopters should not be applied. However, aoe is 
an important factor, among others, in considering the 
suitability of prospective adopters . Each application 
should be considered individually, bearing in mind that both 
parties should be sufficiently young and fit to have a 
reasonable expectation of retaining health and vigour to 
bring up a child until adulthood and especially during the 
demanding years of adolescence. Investigation of each 
adopter's health and consideration of any health risks, 
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including those associated with life style, should follow 
domestic adoption practice. The involvement of the Medical 
Adviser is essential. Medical Advisers should feel free, if 
they wish, to discuss any particular case of difficulty at 
an early stage with a Senior Medical Officer in the 
Department, through SSI in Region in the first instance. 

c. paragraph 18 - prospective adopters should be recommended 

for placement of one child only except where they have been 
offered a s pecific opportunity for the placement of siblings 
and have been assessed as suitable to adopt those siblings. 
The usual guideline of an interval of not less than twelve 
months between placement of one first child and assessment 
in connection with the adoption of a further child should 
apply. This practice is firmly based on the interests of 
all the children concerned and of the family as a whole. 

14. It is essential that both adopters should meet the child 
before he or she comes to the UK. In some cases SSDs have reported 
that only the prospective adoptive mother or the father intends to 
visit the country concerned. Prospective adopters should not be 
recommended on the basis of such plans. The need for both 
prospective parents to meet the child and to make a joint decision 
and a joint commitment to the child should be explained and 
discussed with them during counselling. 

15. Would-be adopters who cannot be recommended as suitable need 
and should be offered sympathetic and understanding counselling to 
help them with their disappointment. There is a requirement in 
Section 1 of the Adoption Act 1976 for this to be provided. 

Directors are asked to be prepared to arrange for clients to 
receive such counselling from another adoption agency where they 
would find this more helpful. 

Approved Adoption Societies 

16. Directors should continue to explore the possibility in 
their area of services being provided by voluntary adoption 
societies in accordance with paragraph 23 of CI(90)17. Some 
adoption societies now undertake assessment and preparation of 
prospective adopters from overseas. Others may be prepared to 
offer counselling services. 

Health Issues 

17. It is essential that Agency Medical Advisers are involved in 
all intercountry adoption cases. All health reports on prospective 
adopters and the BAAF Intercountry Adoption Medical Forms on the 
child will be scrutinised by the Senior Medical Officer in the 
Department of Health, who will comment on specific issues and 
discuss these with the Medical Adviser where necessary. 
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18. Paragraphs 36 and 37; prospective adopters must be aware that 
the Department of Health has no control over the quality of medical 
information contained on the BAAF ICA Medical Form and in some 
cases information on which to base advice is severely lacking. 
Prospective adopters must be aware that there is no guarantee that 
the child will be free of serious health and developmental 
problems, even with a high level of care and nurture in the new 
home. For example, recent reports that a proportion of children 
from Romania have been found to be HIV positive after their arrival 
in the UK. The uncertainties in health and development must be 
stressed to prospective adopters as medical information on the 
child, prepared in the child's country, may sometimes be misleading 
in terms of ultimate outcome. 

Adoption Panels 

19. Paragraph 20 of Cl (90) 17 suggests that there are advantages 
in seeking the advice of the adoption panel. Experience has shown 
that adoption panels have a valuable role to play in intercountry 
adoption and referral to panels of all cases is now strongly 
recommended. The advantages of referral of recommendations to 
panels include: 

the development of a pool of experience and expertise within 
the agency in relation to intercountry issues, 

- the development and application of common standards in all 
cases , 

- consideration by the panel contributes to a recommendation 
which is, and is seen by all to be, a collective rather than 
an individual recommendation, and 

support for management and social workers in a new and 
difficult area of work. 

20. It should be clearly understood that the adoption panel's role 
in intercountry adoption cases is advisory and consultative and 
relates to the suitability of prospective adopters. This should not 
be confused with the wider role conferred on a panel by the Adoption 
Agencies Regulations 1983 which prescribe a panel's statutory 
functions in connection with agency placements under the Regulations. 

Staffing and Management 

21. Intercountry adoption work calls for experience and skill and 
Directors are asked to ensure that such work is undertaken by social 
workers who are regularly engaged in adoption and feunily placement 
work. It is important that workers who are engaged on a sessional or 
contractual basis to augment the resources of Social Services 
Department should also have appropriate skills and recent experience 
in these fields. 
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22. Experience shows that there are difficult and stressful issues 
associated with intercountry adoption work. Social workers are 
particularly in need of support and supervision from management. 
Directors are asked to nominate senior staff to manage and supervise 
the work of a social worker engaged on a sessional or contractual 
basis. 

Yours sincerely 




SIR WILLIAM UTTING 



Chief Inspector 

Social Services Inspectorate 
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